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PEG BALL, CREE JAMES, a m nor
person by and through her
gr andf at her and guardi an, BENN E
JAMES, JEANNE SPI NKA, VENNETTA
GRAHAM COLLIN PHELAN, a m nor
person by and through his nother
KIM BOAWAN, JUDETH HI NTON, and
VI RG Nl A HASKELL, as individuals
and as representatives of a class
of persons simlarly situated,
Plaintiffs,

No. CIV 00 - 67 TUC ACM
PLAI NTI FFS: TRI AL BRI EF

V.

PHYLLI S Bl EDESS, Director of the
Arizona Health Care Cost
Cont ai nnent System THE ARI ZONA
HEALTH CARE COST CONTAI NVENT
SYSTEM ADM NI STRATI ON, and t he
STATE OF ARI ZONA,

Def endant s.
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. | NTRODUCTI ON

This trial concerns the failure of Defendants: ALTCS Program

Contractors to supply adequate nunbers of hone care workers for HCBS

beneficiaries. Persons who qualify for ALTCS inpatient nursing

facility care, based on their high care needs and limted financi al

nmeans,

is to

are eligible for HCBS services. The goal of the HCBS program

enable such fragile individuals to continue to |live

i ndependently in the community, but Defendants: ongoing failure to

supply adequate nunbers of comrunity care workers threatens that

goal .

1. STATEMENT OF | SSUES

The specific clains to be resolved at trial are as foll ows:

A

B.

ACCESS TO SERVI CES CLAIM

Have Def endants Adopted Methods And Procedures To

Assure That HCBS Paynent Rates Are Consistent Wth Quality
O Care And Supply Sufficient Nunbers O Home Care Wirkers
(42 U.S.C. " 1396a(a)(30)(A))?

FREEDOM OF CHO CE CLAI M

Have Defendants enabled Plaintiffs to freely choose to
recei ve nedical assistance at hone as an alternative to
receiving institutional care (42 U S.C. "" 1396n(c)(2) (0O
and (D)(2)(0O)?

OLMSTEAD COMVUNI TY | NTEGRATI ON CLAI M

Have The Defendants Conplied Wth The Community
I ntegration Mandate OF The Anericans Wth Disabilities
Act, At 42 US C " 12131-12134, And Inplenenting
Regul ati ons?

OLMSTEAD REHABI LI TATI ON ACT CLAI M

Does The Defendants: Failure To Provi de Hone Care Services
Prescribed In Plaintiffs: HCBS Care Plans Violate * 504 O
The Rehabilitation Act of 1973, At 29 US.C. " 794 And
| npl emrenting Regulations, At 28 CF.R " 41.51 (d), And 42
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C.F.R " 84.4(b)(1)(iii) And (b)(2).

O
I11. ACCESS TO SERVICES CLAIM 42 U.S.C. " 1396(a)(30)(A)."*

This section of the Medicaid statute requires Defendants to:

Aprovide such nethods and procedures relating to
utilization of, and the paynment for, care and services
avai |l abl e under the plan . . . to assure that paynents are
consistent with efficiency, econony, and quality of care
and are sufficient to enlist enough providers so that care
and services are avail able under the plan at least to the
extent that such care and services are available to the

! The Defendants restated this issue as follows in the Pretria
O der:

Do the defendants violate 42 U. S. C "1396a(a)(30) due to
i nadequat e paynent rates for HCBS service providers?

Apparently Defendants would |like to preclude the Court from
consi dering whether they have violated the parts of 42 US C -
1396a(a)(30)(A) that require them to have Aadopted nethods and
procedures to assure . . . .(@ This is undoubtedly because they have
not adopted any regulation or policy for determ ning HCBS hone care
wor ker rates, which has resulted in the devastating shortage of
workers. Simlarly, they have not adopted effective procedures for
monitoring their Program Contractors, so they cannot Aassuref that
their contractors Asupply sufficient nunbers of workersf. However,
these issues are at the heart of the |lawsuit and nmust be resol ved at
trial.
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general population in the geographic area.f(

42 U.S.C. " 1396a(a)(30)(A). There are three distinct requirenents
in this section. First, quality services nust be available to
beneficiaries to the extent available to others; second, paynents
nmust be sufficient to enlist enough providers; and third, Defendants
nmust adopt nethods and procedures to assure that requirenents one
and two are net. Defendants have failed to neet any of these three

requirenents.

A Failure To Assure That ACare And Services Are Avail able
At Least To The Extent That They Are Available To The
Gener al Popul ati on(.

As the evidence will show, named Plaintiffs as well as nany
ot her HCBS beneficiaries have experienced severe hardships as a
result of Defendants: failure to reliably provide themw th hone care
wor ker s. Del ays are often encountered in initially staffing
beneficiaries: prescribed hone care plans. Beneficiaries are
frequently told by their HCBS case managers to recruit their own
caregivers fromanong famlies and friends. Wen hone care workers
have been provided, they quit with little advance notice, and ALTCS
program contractors do not pronptly replace them As a result,
beneficiaries are left stranded in their beds or wheel chairs unable
to neet their nost basic needs, and some are forced to nove into
nursi ng hones.

The courts have found viol ations of 42 U.E.C. " 1396a(a) (30) (A

in fact situations |ike those presented here.? The purpose of this

2 More extensive briefing of the legal issues is set out in
Plaintiffs:= Menorandum i n Support of Mdtion For Sunmary Judgnent.



© 00 ~N o o b~ wWw N PP

N N N N N N N N DN R B B 2R R R R R
® N o OO r W N B O © 0N o 0o DM W N R O

section of the Medicaid law is Ato ensure adequate access and

quality of care.@ Arkansas Medical Society v. Reynolds, 6 F.3d 519,

530 (8th Gir. 1993). The relevant conparison group for access to
services is individuals with public or private insurance, not those

with no resources to pay. Arkansas Medical Society, Id. at 527.

Factors in neasuring conpliance include: the |evel of provider
participation in the Medicaid program the |evel of reinbursenent to
provi ders, and whether providers are opting out of the program

Clark v. Kizer, 758 F. Supp. 572, 576 (E.D. Cal. 1990), aff'd in

part, vacated in part on other grounds sub nom Cark v. Coye, 967

F.2d 585 (9th Cr. 1992). The evidence will show that all three of
these factors are present here. Furthernore, Defendants admtted in
response to a Request For Admi ssion that they have no docunents
relating to this requirement of equal access to services. Thus,
they have made no effort to determ ne whether they have net the
requirenent.

B. Failure To AAssure That Paynments Are Suffi cientd.

For years, hone care workers, HCBS beneficiaries, caregiver
agencies, and |abor force experts have identified |ow wages and
benefits as the primary cause of the shortage of workers. Wage
| evel s are set by the nanaged care organi zations that contract with
Def endants to provide ALTCS services in return for capitation
paynents that cover a package of services. Defendants have not
established a statew de mandat ed wage or benefit package.

Program contractors are allowed to keep whatever part of their

capitation paynment they do not spend on providing services to
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beneficiaries. Both Maricopa Managed Care and Pima Health System
made profits of 5 to 7% on their ALTCS contracts in 1999 and 2000.
Payi ng wages too low to attract and keep workers increases profits
for Program Contractors, but under serves beneficiaries.
Not wi t hst andi ng thi s obvi ous perverse incentive, however, Defendants
have refused to require their program contractors either to pay
mar ket wages or to report the discrepancies between beneficiary care
pl ans and services actually delivered.

The courts have held that these facts also violate *
1396a(a) (30) (A). The level of reinbursement to providers is a

significant factor in neasuring a statexs conpliance with the

section. Cark v. Kizer, 758 F. Supp. at 576.

C. Fail ure To AProvi de Such Met hods And Procedur es§.

The Defendants have not adopted regulations or policies
est abl i shing a net hodol ogy for cal cul ating the anounts of ALTC HCBS
capitation paynents. The actual nethodol ogy used by Defendants
varies from year to year. Thus, the anmount included in the
capitation paynent for hone care workers m ght be | ower when state
budgets are in deficit. Since the beginning of the program ALTCS
capitation paynents have never been based on surveys of actua
costs, nor have ALTCS actuaries based their calculations on the
anount of services prescribed under care plans but not actually

provi ded because of the |ack of adequate nunbers of workers.

The Defendants: nethodology for nonitoring its program
contractors: performance appears to be deliberately superficial. It
is ALTCS policy to let their Program Contractors Aself-nonitor(@ as to

- 6 -
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whet her services prescribed are actually provided. Wen performance
reviews reveal a shortage in honme care workers, Defendants inpose no
penal ti es.

In order to assure access by paying sufficient rates, the Ninth
Circuit has held that the state nust use a nethodology that
considers the costs to providers of delivering quality services. To
do so, the state nust Aundertake responsi ble cost studies that wll
provide reliable data as to the [providerss] costs in providing

services . . . .0 Othopaedic Hospital, 103 F.2d 1491, 1495-1500

(9th Gir. 1997), cert. denied, 522 U S. 1044 (1998). The Seventh

Circuit held that a cost study did not have to be conpl eted before
rates were set so long as the state conducted studies shortly
thereafter to find out whether Athe prices elicited enough nedi cal
caref and then adjusted rates based on the studies. Met hodi st

Hospital v. Sullivan, 91 F.3d 1026, 1030 (7th GCr. 1996).

Def endants have not adopted met hods and procedures for assuring
adequate rates and delivery of services that neet the criteria set

out in either Othopaedic Hospital or Mthodi st Hospital.

|V. FREEDOM OF CHOCE CLAIM 42 U S.C _'" 1396n(c)(2)(0),
1396n(d) (2)(C), AND 42 C.F.R * 441.302(d).E

3
foll ows:

Again, Defendants insisted on restating this issue as

Do the Defendants violate 42 U.S.C. "1396n(c)(2)(C or 42
C.F.R "441.302(d)(1)-(2) by denying ALTCS nenbers freedom
of choice between HCBS services and institutional care?

Plaintiffs: statement of this issue correctly places the burden on
Def endants to assure that HCBS eligible individuals can freely chose
care in the conmunity.
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Wen HCBS beneficiaries conplain about the failure of
Def endant s: program contractors to fill their hone care plans, their
case nmanagers often tell them that they are not being denied
servi ces because care can be provided to themin nursing hones. The
ALTCS Manager hinself testified that sending a beneficiary into a
nursing facility when hone care workers are not available neets
Medi cai d requirenents.

However, the Medicaid regulation inplenmenting 42 US. C *°
1396n(c)(2)(C and 1396n(d)(2)(C) requires Defendants to Aprovide
[ a] ssurancefl that an HCBS beneficiary has the opportunity to freely
choose care in the comunity. 42 C.F.R " 441.302(d). See also
Cramer v. Chiles, 136 F.3d 709 (11th Gr. 1998), Mrtinez v. I|barra,

759 F. Supp. 664 (D.Colo. 1991), Benjamin H v. GChl, No. 3:99-0338,

1999 US Dist. LEXIS 22454 and 1999 US Dist LEXIS 22469 (S.D. W Va.
July 15, 1999). Defendants: practice of substituting institutional
services for wunavailable HCBS services violates the Freedom O

Choi ce provision of the Medicaid statute and requl ati ons.

V. OLMSTEAD COVMUNI TY | NTEGRATI ON CLAI M5, ADA, AT 42 U S.C. "
12131-12134, A " 504 OF THE REHABI LI TATION ACT OF 1973, AT
29 U.S. C " 794.

* Defendants chose to restate these two conmunity integration
causes of action in a single, conbined issue, as follows:

Do the defendants violate the Arericans with Disabilities
Act or the Rehabilitation Act of 1973 by discrimnating
against individuals with disabilities by isolating and
segregating ALTCS nenbers in institutional settings rather
than all owi ng these persons to live in the nost integrated
setting appropriate to their needs?

Def endant s: statenment of the comunity integration issues would
i npose a nore onerous | egal standard than is specified in the case
| aw. Congress found, and the courts now assune, that institutional

- 8 -
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Plaintiffs wll testify about the effect that the threat of
institutionalization has on them because they fear their lives wll
be over if they cannot live in the comunity. Unfortunately, as the
cases of Peg Ball, Anderson Reid, and John Cardi show, the absence
of adequate nunmbers of HCBS hone care workers actually does force
beneficiaries to nove into nursing hones when hone care workers are
unavai |l abl e.

Some ALTCS beneficiaries who already reside in nursing
facilities are desirous of noving out of the institutions and
reestablishing lives in the community. The testinony of Ann Meyer,
Director of the DI RECT independent living program in Tucson wl
explain that institutionalized persons are not able to nove back in
the community because of the Defendants: failure to provide reliable
honme care services.

Wil e Defendants: failure to assure Plaintiffs access to hone
care services through adequate paynent rates and the adoption of

appropriate rules violates the Medicaid statute, those obligations

care is Aisolating and segregating@ so that no further proof of these
effects of institutionalization is required to show violations of
t he ADA Onstead v. L.C., 527 U S 581, 119 S .. 2176, 2181
(1999).
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are reinforced by the community integration nandate of the Americans
Wth Disabilities Act (ADA) and the Rehabilitation Act of 1973.

In the ADA, Congress characterized the Asegregation: of persons
with disabilities as a ormof discrimnation,=*" 12101(a)(2), (3),
(5).@ The Suprene Court applied the Acormunity integration nmandat e(
of the ADAin its sem nal A nstead decision to hold that unnecessary
institutionalization of disabled individuals Ilike Plaintiffs

constitutes prohibited discrimnation. Onstead v. L.C., 527 U. S

581, 119 S. . 2176.

A situation simlar to this was presented in Helen L. v.

Didario, 46 F.3d 325 (3d. Cir. 1995), cert. denied sub nom

Pennsyl vania Sectzy of Public Wlfare v. Idell S, 516 U S. 813.

Plaintiff was a 43 year old nursing honme resident paralyzed fromthe
wai st down who was unable to reside in the community because the
state did not fund its attendant care program adequately, and so she
was placed on a waiting list. Helen L., 46 F.3d at 329. The Third
Circuit held that the failure of the state to provide services to
plaintiff in the comunity violated the integration mandate of the
ADA.

The ADA was preceded by the Rehabilitation Act of 1973, 29
US. C * 794. The |aw devel oped under the Rehabilitation Act of
1973 is applicable to Title Il of the ADA. Easley v. Snider, 36

F.3d 297 (3d Cr. 1994), 28 CF.R " 35.103. Like the ADA, section
504 requires that services be provided in the nost integrated

setting appropriate to the person's needs. Mkin v. Russell, 114

F. Supp. 2d 1017, 1036 (D. Haw. 1999).

- 10 -
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V. SPECI FI C RELI EF REQUESTED

Evidence at trial will show that since this lawsuit was filed,
t he Defendants have taken sonme steps suggested by Plaintiffs to
provide nore honme care workers. They raised the cap on HCBS
services from 80 to 100% of the cost of inpatient care. They
mandat ed that programcontractors set up a back-up systemto provide
enmergency substitutes for care givers who do not show up. They have
recently been encouraging (but not requiring) programcontractors to
provi de workers with job benefits such as health insurance and
transportation pay.

Most inportantly, in CYE 2002, for the first tine since ALTCS
inception in 1989, AHCCCS finally successfully conducted a survey of
HCBS costs in Arizona. After this cost survey, they significantly
i ncreased the portion of the ALTCS capitation for honme care workers,
by 11.7% in addition to the cost of living increase. At the sane
time, the legislature directed that this increase be passed through
to the workers in CYE 2002. Al t hough Defendants have not
i npl enented the wage pass-through consistently, the crisis in hone
care staffing eased sonmewhat.

Unfortunately, the inprovenent wll be short |ived unless
Def endants are ordered to permanently conply wth federa
requi renents. For the current year, CYE 2003, Defendants have not
conducted a | abor cost survey and nmade only a token increase in the
ALTCS capitation rate. They are not enforcing the requirenent that
wage i ncreases be passed through to honme care workers. Defendants

still fail to Aprovide such nmethods and procedures relating to the

- 11 -



© 00 ~N o o b~ wWw N PP

N N N N N N N N DN R B B 2R R R R R
® N o OO r W N B O © 0N o 0o DM W N R O

utilization of, and paynment for, care and services . . . sufficient
to enlist enough providers,(@ and beneficiaries are still at risk of
institutionalization.

Thus, Defendants continue to violate the paynent rate and
monitoring requirenents of the Medicaid statute (42 US.C *
1396(a) (1) (A) (30)), as well as the community integration
requi renents of the ADA and the Rehabilitation Act of 1973.

The relief sought in this case is not burdensone. Plaintiffs
ask the Court to order Defendants to adopt regul ations that provide
a net hodol ogy for setting annual ALTCS capitation rates that are
consistent with quality care and sufficient to enlist enough hone
care providers. Thi s met hodol ogy should be based on surveys of
staffing costs and include a real pass-through of wage increases to
workers. Plaintiffs also ask the Court to order the Defendants to
adopt procedures for nonitoring program contractors to assure
gquality of care and availability of sufficient services. These
nmoni t ori ng procedures should require programcontractors to report
di screpanci es bet ween HCBS servi ces prescribed and services actually
delivered to beneficiaries, and to elimnate such discrepanci es.

DATED: , 2003.

Respectful ly submtted,

ARl ZONA CENTER FOR DI SABI LI TY LAW
DNA PEOPLES LEGAL SERVI CES
AARP LI TI GATI ON

Sally Hart
Attorneys for Plaintiffs

- 12 -



