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PLAI NTI FFS STATEMENT OF MATERI AL FACTS | N SUPPORT OF MOTI ON FOR
SUMVARY JUDGVENT

A.  FACTS CONCERNI NG THE ALTCS HCBS PROGRAM

1. The ALTCS program offers eligible persons an array of
health care services, including primarily institutional services
and home and community based services (HCBS), but also acute care
and behavioral health services. Sour ce: ZQSJ.AAHCCCS Overvi ew,
Chap. 3 (Deposition of Branch Patrick MNeil).?!

2. Persons who are either elderly, physically disabled, or

devel opnental | y disabled are eligible for ALTCS if they pass both a

financial and a nmedical screen for the program Source: 1d.

3. The financial eligibility requirenents net by nearly al
beneficiaries is based on SSI criteria. Source: |d.

4. The nedical requirenent is that the individual be “at

risk of institutionalization,” either in a nursing facility or an
Internmedi ate Care Facility/ MR  Source: 1d.

5. As of Septenber 2000, the ALTCS program served 29, 700
beneficiari es: 11,345 were persons who are developnentally
di sabl ed and 16,555 were persons who are elderly or physically
di sabl ed. Source: 1d.

6. ALTCS services are delivered by eight programcontractors

1 This docunent, as well as others referred to herein but not

included in the Appendix to Plaintiffs’ Menorandum of Points and
Authorities In Support O Mtion For Sunmmary Judgnent, wll be
provi ded by plaintiffs’ counsel upon request.
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in the State who are supposed to deliver a specific package of
managed care to beneficiaries in return for a nonthly capitation
paynment from AHCCCS. Source: 1d.

7. There is one program contractor in each Arizona county
except for Maricopa County, which has three program contractors.
Source: 1d.

8. The program contractor for developnentally disabled
beneficiaries is the Division of Devel opnental Disabilities (DDD)
in the Department of Econom c Security (DES). Source: |I|d.

9. The nonthly capitation paynent is a blended rate
i ncludi ng wei ghted costs of nursing facility, HCBS, acute nedical
care, behavioral health, and case nanagenent services. Source: |d.

10. The rates are based on AHCCCS fee-for-service rates
program contractor financial statenments, service utilization data
and historical trends. Source: |d.

11. ALTCS is funded by federal (Medicaid program S.S. A
Title XIX), state and county nonies. Source: |d.

B. FACTS CONCERNI NG THE NAMED PLAI NTI FFS AND OTHER CLASS MEMBERS

Peg Bal |

12. Plaintiff Ball is quadriplegic and wheel chair bound. She
requires total assistance with activities of daily living and is
dependent on a ventilator because she stops breathing at night.
Source: |1d. Source: Declarations of Peg Ball, Feb. 7, 2000 and
June 8, 2000 (Appendices 1 and 2).

13. M. Ball’'s ALTCS care plan prescribed approximately 50

hours of HCBS services per week. However, her ALTCS contractor,

-2
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Pima Health Systens frequently failed to provide hone care workers

to carry out her care plan. Source: 1d.
14. In the year prior to the filing of this Ilawsuit,
plaintiff Ball received none of her prescribed services on

weekends, and was forced to get by on only 31 of the 50 hours of
attendant care services prescribed for her during the week.
Source: |d.

15. Shortly before this lawsuit was filed, plaintiff’s weekday
nmorni ng and eveni ng worker resigned. She told plaintiff that she
could not afford to work for Pima Health Systens any nore, because
she was classified as a “spot” enpl oyee. Source: |d.

16. “Spot” enpl oyees for Pinma Health Systemreceive a rate of
pay | ower than regul ar enpl oyees ($7.42 hour), and do not receive
county benefits such as health and dental insurance, paid
vacations, holidays or sick tinme. Source: Id.

17. In May 1997, Ms. Ball was forced to go into a nursing
home, Posada del Sol, for lack of an HCBS caregiver. Source: 1d.

18. Peg Ball was never been given a notice of denial or right
to appeal when her HCBS attendant care services were not provided.

Source: 1d.

Cree Janes

19. Cree Janes is a disabled child who uses a wheelchair for
anbul ati on. She requires constant supervision, and assistance with
all activities of daily living, including feeding and toileting.
Source: Declaration of Catherine Janmes (Appendix 3).

20. Plaintiff James has been determned eligible for ALTCS

3
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through the Division of Developnental Disabilities (DDD) since
1993. Since 1997, her care plan has provided for her to receive 60
hours of attendant care per nonth, as well as respite care.
Source: Id.

21. Plaintiff Janmes and her famly have had difficulty
obt ai ning and keeping HCBS care workers. Staff |acked training,
have repeatedly quit w thout notice, and refused to adhere to set
schedul es. For significant periods of time, no attendant care
wor kers have been provided. Source: |d.

22. Cree Janes’ grandparents have never received a witten
notice from their HCBS contractor that attendant care services
woul d not be provided. Source: Id.

Jeanne Spi nka

23. Jeanne Spinka is a 47 year old quadriplegic who |ives
with her 82 year old nother in Phoenix. She requires assistance
with all activities of daily living, including bathing, dressing
and toileting. She has to be lifted out of bed and into the
wheel chair with a Hoyer lift. Source: Declaration of Jeanne Marie
Spi nka (Appendi x 4).

24. Plaintiff Spinka’s HCBS care plan prescribes 40 hours of
attendant care per week. Wien the conplaint was filed, M. Spinka
was receiving only 25 hours of attendant care per week. HCBS case
workers told her that there were no attendants avail able. Source:

Id.
25. ALTCS has given plaintiff Spinka no witten notice or

appeal rights with respect to its failure to provide her wth

-4
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attendant care services prescribed in her HCBS care plan. Source:
Id.

26. ALTCS case workers have told the Spinkas that if they
cannot get along with the attendant care hours received, the
alternative is for Jeanne to nove into a nursing hone. Source:
| d.

Vennetta G aham

27. Plaintiff Vennetta G aham has a leak of brain fluid
seizures, trenors and paralysis in her left hand, and is blind in
her right eye. She lives in Tucson wth her 43 year old son
G egory, who is nentally disabled. Sour ce: Decl aration of
Vennetta G aham (Appendi x 5).

28. Ms. Grahanis ALTCS care plan called for her to receive 4
hours of attendant services per week. She al nost never received
all of the prescribed services. Hone care workers quit because
t hey thought the work was too hard, because Ms. G aham conpl ai ned
about theft, and for other reasons. Source: |d.

29. Pima Health System did not give Ms. Gaham a witten
notice of denial or of her right to appeal when they failed to
provi de attendant care workers to carry out her care plan. Source:

Id.
Col l'i n Phel an

30. Collin Phelan is a 4 year old boy who suffered a brain
injury that left himwth quadriplegia, a seizure disorder, and
psycho-notor delays. He requires total care. Source: Declaration

of Kinberly A Bowran (Appendix 6).

5
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31. Collin was authorized in July of 1998 for 720 hours per
year of respite care and 740 hour s of per sonal
attendant/habilitation care through the DDD. Al t hough these
services were authorized, no service was provided to Collin until
February 2000. Source: 1d.

32. DD has never given Collin’s nother an explanati on why he
was not receiving the authorized services. She has never received
a witten denial notice or an explanation of grievance and appeal
rights. Source: |I|d.

Grace Collier

33. Gace Collier used a wheelchair for nobility because she
was unable to wal k. She could not turn in bed, transfer from bed
to wheelchair, bathe, toilet, change her diaper, dress, and
transfer from wheelchair to bed. She needed assistance with all
activities of daily living. Source: Declaration of Gace Collier
(Appendi x 7).

34. Gace Collier’s HCBS care plan prescribed 17.5 hours per
week of attendant care services, but they were eventually increased
to 31.5 hours per week. Source: 1d.

35. Throughout her participation in the HCBS program M.
Col l'ier experienced problens receiving attendant care services.
Pima Health System her ALTCS contractor, repeatedly failed to
provi de attendants, leaving her stranded in bed wthout care
Source: |d.

36. Ms. Collier was never given witten notice of the denia

of services or witten notice of appeal rights with respect to the

-6-
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failure of ALTCS and Pina Health System to provide the HCBS
attendant care services in her care plan. Source: 1d.

37. After this lawsuit was filed, Gace Collier was noved to
a nursing hone, where she died on January 28, 2001. Sour ce:
Notice of Death of Plaintiff Gace Collier, March 26, 2001
Judet h Hinton

38. Judeth H nton uses a wheelchair for nobility because she
is unable to wal k. She needs assistance with all activities of
daily living, including transferring from bed to wheelchair to
toilet. Source: Source: Declarations of Judeth H nton, July 28,
2000 and May 30, 2001 (Appendix 8).

39. Plaintiff Hinton initially qualified for HCBS under the
ALTCS programin May 1999. Her care plan specified 35 hours per
week of in-hone attendant care services; however, her case worker
sai d that because no attendants were avail abl e she woul d have to go
into a nursing hone. She refused. Source: I1d.

40. Subsequently, she was provided with only 21 hours of hone
care per week. On about 10 occasions, the attendant failed to
return in the evening, so that she was left in her wheel chair al
night. Source: 1d.

41. I n August 1999, plaintiff H nton’s services ended on two
days notice because the provider did not have enough attendants.
For two days Judeth H nton had no HCBS attendant care services.
Source: 1d.

42. In Mrch 2000, M. Hinton’s attendant was sick and

al t hough the HCBS program contractor was infornmed, they sent no one

-7-
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all day to help plaintiff get out of bed, eat and take nedi cati ons.
Source: 1d.
43. Plaintiff H nton has never been given witten notice of
t he denial of services or witten notice of her appeal rights with
respect to the failure of ALTCS and Pinma Health Systemto provide
prescri bed HCBS hone care services. Source: |d.

Vi rgi ni a Haskel

44, As a result of her disabilities, Virginia Haskell is not
able to walk, to toilet, to prepare her neals, to get in and out of
bed, or to enter or |eave the house w thout assistance. She uses a
wheel chair. Source: Declaration of Virginia Haskell (Appendix 9).

45. Ms. Haskell has been eligible for the ALTCS program si nce
approxi mately 1995, and has a care plan that specifies she should
receive 10 hours of home care services per week. Source: 1d.

46. I n January 2000, Ms. Haskell’s provider Lutheran Health
Care stopped contracting for HCBS services with the ALTCS program
contractor. No replacenent was provided for three weeks. A new
attendant who was not a CNA was sent by the program contractor on
April 3, 2000. She never cane again, saying that Ms. Haskell’s needs
were too great for her. Source: 1d.

47. Plaintiff Haskell was never given notice that her
servi ces woul d be suspended, or that she had a right to appeal when
the certified nursing assistant services were termnated by the

ALTCS contractor. Sour ce: | d.

Updates on Naned Plaintiffs’ Hone Care Services

48. After this lawsuit was filed, defendants continued to

-8
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fail to provide all of the HCBS services specified in the naned
plaintiffs’ care plans. This failure is clearly seen in charts
conpiled by ALTCS from periodic reports they requested from
plaintiffs’ program contractors. Sour ce: Def endants’ Initial
Di scl osures, At t achnent J; Def endants’  First Suppl enent al
Di scl osur es.

Cam | | a Hovl ey

49. Camlla Hovley is a 4 year old with cerebral pal sy who
has recei ved HCBS services from DDD since Decenber 1997. Source:
Decl arati on of Betsy Custard (Appendi x 10).

50. DD has tried on several occasions to reduce Camlla’s
respite services but each time her nother, Betsy Custard, has
protested. Source: 1d.

51. On January 21, 2001, Betsy Custard attended a neeting at
which Mark Smth fromthe Prescott DDD office spoke. She states
that M. Smth said DDD District IIl was operating on a 3.6 mllion
dollar deficit that would be resolved by reducing or termnating
ALTCS/ DDD services in District Ill. Source: 1d.

Megan G egory

52. Megan Gregory is a child with serious behavioral health
probl enms who received inpatient services at the Arizona Children’s
Honme in Tucson from March 3, 2000 to July 29, 2000. Sour ce:
Decl arati on of Angela Howel | (Appendix 11).

53. Upon her discharge from the institution, Angela was
determ ned eligible for ALTCS HCBS services. Her nother, Angela

Howel | , requested person care services to assist with activities of

-9
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daily living. Source: I1d.

54. The ALTCS contractor, Pima Health System refused to
provi de any services to Megan, stating that it was only required to
provi de services based on physical needs, until she filed an appea
on Novenber 1, 2000. Source: |d.

55. In Decenber 2000, PHS agreed to provide personal care
services to Megan 3 tinmes a week, but in fact did not begin to
provi de services until after February 6, 2001. Until after that

time PHS had no personal care worker available. Source: 1d.

M chael G Buchel erers

56. Mchael G Buchelerers is a 34 year old quadripl egic who
is eligible for HCBS services fromALTCS. Source: Declaration of
M chael G Buchel erers (Appendi x 12).

57. When M. Buchel erers’ caregiver left in Decenber 2001 to
pursue a nore lucrative position, he was told by his program
contractor, PHS, that no one was available to fill his shifts.
Source: Id.

58. M. Buchelerers set out to |ocate his own caregiver, but
found that PHS delays in training and starting enploynent caused
applicants to reject the job. Applicants also went to other jobs
that paid nore per hour or involved | ess responsibility for simlar
hourly wages. Source: I|d.

Ander son Rei d

59. Anderson Reid is a 44 year old quadriplegic residing in
Tenpe, Arizona, who has been eligible for ALTCS HCBS since the

begi nning of the program Declaration of Anderson Reid (Appendi X

-10-
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13).

60. M. Reid’s ALTCS contractor, Maricopa Managed Care, has
had ongoi ng problens finding and training attendants to carry out
his care plan. There is rarely any back up staff when his regul ar
attendant doesn’t show up. Source: |d.

61. Once when the program contractor could not staff his
case, M. Reid was told by the programcontractor to “get a famly
menber to do it [his bowel care],” and on another occasi on he was
forced to go into a nursing home. Source: |[|d.

62. The program contractor has never given M. Reid witten
notice or right to appeal when services are not provided. Source:

| d.

Kat herine All en

63. Katherine Allen is a 5 year old child who has severe
cerebral atrophy w th nunerous nedi cal conplications that cause her
to need total care. She has been determ ned by her HCBS case
wor ker to need 248 hours of skilled nursing services and 60 hours
of respite services per nonth. Sour ce: Decl aration of M chele
Al'l en (Appendi x 14).

64. Due to the lack of providers, Katherine Allen has never
received the full amount of authorized services fromALTCS. This
has caused her and her fam |y inconveni ence and hardshi p.

65. Katherine’s parents have never received a witten notice
fromtheir HCBS contractor that the authorized anobunt of nursing

and respite care services would not be provided for her.

-11-
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C.  FACTS CONCERNI NG LACK OF HOVE CARE SERVI CES FOR HCBS
BENEFI CI ARl ES

66. Both of the major ALTCS program contractors had, and
continue to have, long lists of beneficiaries waiting for home care
workers to fill their care plans. Pinma Health System had waiting
lists of 125 beneficiaries w thout attendant care services on
February 2, 2001, and 216 beneficiaries on April 24, 2001. Source:

Menor anda of Karen Fields, PHS&S Adm nistrator, February 2, 2001
and April 24, 2001. Maricopa Long Term Care (M.TC) had a waiting
list of 166 on Decenber 28, 1998 and a waiting list of 205 on
Novenber 12, 1999. Sour ce: Letters from MLTC to A. Shafer
Attachnment K to Def’s Initial D sclosures.

67. ALTCS own investigations of specific beneficiary cases
found that sufficient services were not provided by the program
contractors. Source: Deposition of Susan Kay Luark, 11, 13:15.

68. The ALTCS dinical Quality Manager believes based on her
experience with AHCCCS that shortage of attendant care workers is a
system c problem Source: 1d., 42-43.

69. A conprehensive Community Based Report was prepared in
1998 by a comm ttee of programcontractors, ALTCS providers, AHCCCS
staff, aging and adult administration staff, DD staff and others.
The Comunity Based Report stated that there appeared to be a
shortage of home care workers in the paraprofessional category.
Source: Deposition of Al an Shafer, 134-135.

70. ALTCS nmanagenent is aware that there have been conplaints

about nenbers not getting particular service their HCBS care pl ans.

-12-



Source: I1d., 32:15-22.

71. A Quality of Care Research Form prepared by ALTCS |ists
34 cases conplaining that HCBS services were | acking.
Approxi mately 62% of the conplaints concerned |ack of attendant
care services. Several conplainants had experienced a total |ack
of care for several nonths at a tine. Source: Defendant’s Response
to Plaintiffs’ 3rd Request For Production of Docunents, No. 7;
Decl arati on of Cathleen M Dool ey, July 23, 2001 (Appendi x 16).

72. The ALTCS Case Managenent Service Review (CVBR) sanpl e
case files reviewed for FY 1999 produced the foll owi ng exanpl es of
| ack of services: for Cochise County, no providers in the area had
attendant care staff available; for Ventana, case nanager coul d not
find a provider for homemaker services; for APIPA 2 cases in the
sanpl e had inadequate hours of attendant care; and for Maricopa
Managed Care, 3 cases in the sanple involved unavail abl e workers.
Source: CVBR reports for FY 1999 reviewed at AHCCCS of fices, Apri
3, 2001.

73. ALTCS tells case nanagers to provide beneficiaries with
substitute services when hone care workers are not avail able, but
such substitute services are usually shorter and different in kind
fromthe unavail abl e HCBS services. They do not neet the standard
for quality care. Source: Deposition of Susan Kay Luark, 96-99,
144,

74. Urban paraprofessional hone care agencies provide nore
than twice the hours of service per client per nonth than rura

agencies. Source: AHCCCS Community Based Project Provider Survey

-13-
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Report, draft 9/23/99.

75. Community Psychol ogi cal and Education Services, a Tucson
ALTCS provider, had a 50-55% turnover in health care personnel in
FY 2001. A recent study by the Arizona Association of Providers
For People Wth Disabilities yielded annual turnover rates of 42-
175% t hroughout rural and urban Arizona. Source: Declaration of
Tom Schranski (Appendi x 17).

76. Executive Directors of social service agencies in both
Phoeni x and Tucson that assist disabled individuals to Ilive
i ndependently have testified that the [ack of hone care services
for HCBS beneficiaries forces sone beneficiaries out of the
comunity and into nursing hones. Sour ce: Decl arati on of Phi

Pangazi o (ABIL) (Appendix 18) and Decl aration of Ann Meyer (D RECT)

(Appendi x 19).

D.  FACTS CONCERNI NG | NADEQUACY OF ALTCS HCBS PAY FOR HOVE CARE
VWORKERS

77. It is common for HCBS providers to conplain that they are
being paid |less than hone care providers in the private narket.
Source: Deposition of Al an Shafer, 53. 66.

78. A survey of agencies that provide paraprofessional
services “indicated that [alnpbst all] have difficulty recruiting
staff. . . . Recruiting and retention issues are related to | ower
wages, a limted ability to provide benefits, and conpetitive
mar ket /| ow unenpl oynent.” Source: AHCCCS Community Based Project
Provi der Survey Report, draft 9/23/99.

79. The ALTCS Cdinical Quality Mnager thought that HCBS

-14-
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rates mght be too low to provide quality care and conmuni cated
this to the ALTCS Manager. Source: Deposition of Susan Luark, 12-
13, 17.

80. Brian Lensch, Director of the Division of Devel opnental
Disabilities (DD), has said on a nunber of occasions in neetings
with ALTCS that the deficiencies in services DDD provides result
from the fact that AHCCCS does not pay them enough to pay for
respite care, attendant care, and personal care workers. Source:
1d., 56-57.

8l. A DDDrate study stated a concern that rei nbursenent for
services did not on average cover the actual costs of providing
service, and resulted in a high rate of staff turnover because
wages were not adequate. DES, DDD Design Team Report No. 4, Rate
Structure Recommendations, July 19, 1999.

82. Comunity Psychol ogy & Education Services, a DDD provider
in Pima, Maricopa, Cochise and G aham Counties provides very
limted attendant care services through DDD because of “the very
low rates.” Demand as of June 4, 2001 was for at |east 100 hone
care positions in those four counties, and there are “at | east
several hundred individuals with disabilities and their famlies
that go without services as a result.” Source: Decl arati on of
Thomas G Schranski (Appendix 17).

83. Pima Health System (PHS), the ALTCS program contractor
for Pima County, hires its own attendant care workers (ACWN)
directly rather than using a provider agency. |In My 2000, after

this lawsuit was filed, Pinma Health Systemraised its hourly rates

-15-
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for ACW from $7.42 to $8.50 per hour. ACWworkers are classified
by PHS as tenporary, part time workers and they receive no job
benefits. Source: Meno of Karen Fields, April 24, 2001.

84. Pima County ACW are not paid for their tine as they
travel fromone patient’s home to another during the day. Source:
Declaration of Sally Hart (Appendix 28).

85. After this lawsuit was filed, AHCCCS raised the portion
of its FY 2001 ALTCS capitation rate relevant to attendant care
wor ker services by 10% The reason for this increase was
information received from the program contractors about the
shortage of workers, turnover, and the actual wages they were
payi ng. Source: Deposition of Mark Hoyt, 64.

86. Although the portion of the FY capitation rate rel evant
to ACW was increased by AHCCCS, Pima Health System did not raise
the hourly wages of its ACW during FY 2001. Meno of Karen Fields,
April 24, 2001.

E. HOME CARE SERVI CES ARE MORE READI LY AVAI LABLE TO PATI ENTS WTH
VEDI CARE AND PRI VATE | NSURANCE

87. ALTCS reinbursenment rates for home care providers have
traditionally fallen below rates paid by Medicare and private
insurers. Source: Declaration of Susan Brenton, Arizona Ass'n For
Honme Care, 1 4 (Appendix 20).

88. Many home heal th agencies in business today cannot afford
to contract with ALTCS. As a result, many Arizona residents wll
not receive proper care or will be forced into other institutiona

settings such as nursing hones. Source, Id., T 9.

-16-



© (0] ~ (o)) (6] ESN w N =

N RN DD N N N RN NN R B R R B B B R R
o N o O WN P O © 00N o o w N P O

89. A hone care worker who is paid by both Medi care and ALTCS
receives $1.00 nore per hour because of the Medicare eligibility.
It would be an extreme hardship for her if she did not receive the
hi gher rate due to Medicare. Sour ce: Decl aration of Mchelle
A son, T 6 (Appendix 21).

90. Allan D. Bogutz, a private guardian and conservator in
Tucson, is able to arrange adequate hone care services for his
war d/ beneficiaries with private funds, private insurance and
Medi care. Source: Declaration of Allan D. Bogutz, T 5 (AppendiXx
22).

91. Foundation For Senior Living, a large provider of hone
care services in Maricopa and Mdhave counties, stopped supplying
attendant care services to ALTCS because the rates paid were too
low. The rates paid by ALTCS program contractors for home care
services other than attendant care are the | owest that the provider
recei ves. Sour ce: Decl aration of Guy M kkelsen, 971 7, 11
(Appendi x 23).

92. Banner Hone Health, another |arge hone care agency in
Mari copa County dropped out of the ALTCS program at the end of
cal endar year 2000. Source: 1d., T 7.

93. The hourly rates charged by providers of hone care
services in Miricopa county for private pay patients are
considerably higher than the rates paid by ALTCS contractors.
Source: Id., T 12.

94. Foundation For Senior Living is unable to hire and retain

sufficient nunbers of honme care workers to neet HCBS needs at the
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|l ow rates paid by ALTCS program contractors. The Foundati on was
short 50 FTE enpl oyees for HCBS work in April 2001. Source: 1d.,
1 14.

F. FACTS CONCERNI NG | NADEQUATE MONI TORI NG AND ENFORCEMENT BY ALTCS

95. ALTCS does not collect encounter data showi ng the gap
bet ween home care services prescribed for HCBS beneficiaries in
their care plans and services actually provided by program
contractors. (I't does collect this data for the 3% of HCBS
beneficiaries in the fee for service prograns). Source: Deposition
of Alan Shafer, 17:15-18, 18:2-13, 67:16-25, 117:8, and Deposition
of Mark Hoyt, 15:17-24.

96. The ALTCS Manager has been told that program contractors

have waiting lists for HCBS attendant care services. Sour ce:
Deposition of Alan Shafer, 115:4, and Defendant’s Response to
Plaintiffs’ 3rd RFP No. 15.

97. ALTCS relies on quality of care conplaints for
information about gaps in home care service delivered to
beneficiaries by programcontractors. Source: Deposition of Al an
Shaf er, 19:14-20:5.

98. The Menber Handbooks given to ALTCS recipients make no
mention of a process for conplaining to ALTCS about gaps in
services. Instead they instruct recipients to talk to their case
managers who work for the program contractors if they have
probl ems. Source: Deposition of Susan Kay Luark, 77:5-6.

99. Most conplaints do go to the programcontractors, not to

AHCCCS. Sour ce: ld., 63:13-15.
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100. A quadriplegic HCBS beneficiary attenpted to conplain
after he was |left alone all day when his attendant care worker
could not cone. His case manager’s supervisor refused to tell him
how to | odge a conplaint, and he was forced to drop the matter.
Source: Declaration of Mchael A Renbis, 1 5 (Appendix 24).

101. No quality of care conplaints from beneficiaries about
| ack of services have been received by the ALTCS Manager. Source:

Decl aration of Al an Shafer, 33:5.

102. The Case Managenent Service Review (CVBR) is another kind
of program contractor nonitoring that is cited by ALTCS. Source:
Id., 25:13-15.

103. The CMSR is a random sanpling conducted of ALTCS files
for a particular programcontractor. The sanple size is said to be
statistically valid, but it conbines both the nursing facility and
HCBS beneficiaries so it is too small to be valid for problem
uni que to HCBS such as | ack of services. Source: 1d., 42:13-18.

104. The sanple size for the 1999 CVSR performed by ALTCS of
Mari copa Managed Care consisted of 96 nenbers out of a total of
9,000 nenbers receiving services from that program contractor
Source: Declaration of Cathleen M Dool ey, July 31, 2001 (Appendi X
25) .

105. The CWMBR “is not a review of the unavailability of
services.” |Its focus is whether case managers are taking action
with respect to particular problens in specific cases at the tine
of the survey, not whether there is a system c problemas to |ack

of workers. Sour ce: Id., 41:1-15, and Defendant’s Response to
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Plaintiffs’ 3rd RFP, No. 4.

106. In FY 2000, the CVSR was changed to elimnate question
nunber 28 fromthe CVBR FY 1999, which was the only inquiry as to
whet her services in the care plan were actually being provided.
Source: Case Managenent Service Review Reports reviewed at AHCCCS
of fices, April 3, 2001.

107. Another kind of review of program contractors perforned
by ALTCS periodically is the Operational and Financial Review
(O&FR) . The protocol for this review finds no deficiency in a
shortage of hone care workers because it assunes a shortage. Even
when the review shows that services are not available the O&FRs
still give program contractors a full conpliance (“FC’) rating.
Sour ce: Q&FRs for Pima, Cochise, Pinal and Yavapai counties,
Def endant’s Response to Plaintiffs’ 3rd RFP, No. 1.

108. ALTCS admts its policy is to let the plans self-nonitor
as to whether they are providing the services prescribed for
enroll ees. Source: Deposition of Alan Shafer, 118:17-22.

109. The ALTCS Manager, Al an Shafer, admtted that he does not
know a | ot about the extent to which individual care plans for HCBS
services are not being filled by program contractors. Sour ce:
1d., 29:13-15.

110. ALTCS policy makers believe and accept that in managed
care there “is always going to be a difference between what you,
maybe, authorized versus what’'s been received. Soneti mes nore,
sonetinmes less.” Source: 1d., 13:24-25, 19:1-4.

112. No corrective action plan concerning the unavailability
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of attendant care services was inposed by ALTCS on any program
contractor during the year after this lawsuit was filed. Source:
1d., 34:23.

113. No penalty or poor performance rating for failure to fil
care plans has been given to a program contractor by ALTCS within
the last two years. Source: [d., 141:1-5.

114. “Pl acenment decisions are nmade by the long-term care
program contractors who have financial incentives to place people
at the lowest level of care. . . . [t]he capitation rate setting
met hodol ogy provides financial incentives to deliver care at the
| owest appropriate level.” Source: The Arizona Health Care Cost
Cont ai nnent System  Thirteen Years of Managed Care in Medicaid,”
Nel da McCall for the Henry J. Kaiser Famly Foundation, July 1996.

115. “AHCCCS has . . . tried to secure the |owest possible
[capitation] rates . . .” Source: |Id., 23.

116. Program contractors that nmake a large profit in one year
on their HCBS contracts are allowed to keep the profit, although
ALTCS might not increase their capitation paynment for the next year
as much. Source: Deposition O Al an Shafer, 22:1-2.

117. Both Maricopa and Pima counties made profits (with
margins of 5to 7 % on their contracts in 1999 and 2000. Source:
Def endant s’ Response to Plaintiffs’ 3rd RFP, No. 13.

118. Pima County was allowed by ALTCS to transfer nore than 5
mllion dollars fromits ALTCS programto other county prograns in
2001. Source: Letter of January 4, 2001 from Anne Wnter, AHCCCS

Fi nanci al Manager.
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119. Program contractors can increase the profit on their
ALTCS contracts by providing fewer services. Source: Deposition
of Mark Hoyt, 45:1-3, 22-23, and Deposition O Al an Shafer, 86:2-9.
G STANDARDS FOR MONI TORI NG BY MEDI CAl D MANAGED CARE PROGRAMS

120. A mgjor, six year study of states operating nanaged care
Medi cai d progranms under the Section 1115 research and denonstration
| anguage was funded by HCFA. Al though Arizona was not one of the
states studied, the general structure of AHCCCS is the sane as the
newer prograns that were studied, and the concl usi ons drawn about
such prograns are wequally applicable to AHCCCS. “Reform ng
Medi cai d: The Experiences of Five Pioneering States Wth Mandatory
Managed Care and Eligibility Expansions,” WMathematica Policy
Research, Inc., P.O Box 2393, Princeton, N J. 08543-2393 (609)
799-3535 (April 30, 2001).

121. The Executive Summary of the Mathematica report
repeatedly states as one of its primary recomendations that
Medi cai d managed care progranms nust thoroughly nonitor and enforce

service requirenents:

“States should focus nore on assessing plans’
capacity to deliver adequate care and on nonitoring plan
performance than on such plan features as for-profit
status, use of capitation to pay physicians, or the
proportion of an HMOs enrollees that are Medicaid
covered.” (xvi)

“The states assigned additional resources to these
tasks [nonitoring] as the denonstrations entered their
third and fourth years, but the |ack of good encounter
data continued to |imt their ability to assess the
quality of care. . . . Over time, however, as the states
recogni zed the value of wusing both sanctions and a
col | aborative approach, the [regul atory and part nershi p]
approaches [to nonitoring] converged.” (XX, XxXi)

-22-



“Moni toring of plans and di ssem nation of findings
is critical for both quality assurance and infornmed
beneficiary choice. Under a nmnaged care system
responsi bility for providing adequate access to care and
adequate quality of care resides with the HM>s. However,
the state nust ensure that plans neet the state’s
per formance standards. Oversight requires that the state
ensure plans have adequate grievance procedures and
encount er - based nmeasures of quality of care, that quality
assurance data be supplied to the state, and that the
state make these indicators publicly available in a
usabl e format.” (xxxi)

Source: 1d.
122. A study of AHCCCS funded by the Kai ser Fam |y Foundation
concl uded with strong recommendations for nonitoring PCs to prevent

under servicing of beneficiaries:

Quality assurance activities require early and
concerted energy. |Inportant areas include: activities
to detect underutilization of services, . . . (28)

In a capitated nedical care program it is of

special inportance to assure that beneficiaries are
receiving appropriate treatnent. (29)

Source: The Kaiser Fam |y Foundation Report, “The Arizona Health
Care Cost Containnment System Thirteen Years of Managed Care in
Medicaid,” Nelda McCall, (July 1996).

123. On March 15, 1999, the Auditor Ceneral of Arizona issued
a report on “the care provided to elderly and disabled persons
receiving services under . . . (ALTCS).” that identified “sone
i mprovenments [in AHCCCS responsibilities] that could better ensure
hone health clients receive quality care .“ The Auditor GCeneral

f ound:

AHCCCS al so conducts annual operational and financi al
reviews of program contractors and neasures client
satisfaction, but sone additional process inprovenents
may be needed. Specifically, AHCCCS has not taken
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progressive enforcenent actions when it has identified
repeated problens with quality-of-care issues. In
addi tion, although AHCCCS conducts client satisfaction
surveys, the surveys could be nore useful if they were
distributed to a random sanple of clients and results
were analyzed based on the setting within which the
client resides. However, AHCCCS indicated that regularly
anal yzing survey results by client groups would be
prohibitive with current resources since the sanple size
woul d need to be substantially increased.
Source: “Home Health Care Regul ati on and Expenditures,” Report to
the Arizona Legislature by Douglas R Norton, Auditor GCeneral
State of Arizona Ofice of the Auditor General (March 1999), Audit
Report Sunmary, iv.
124. The Auditor GCeneral also identified deficiencies in

AHCCCS’ conpl ai nt i nvestigation process:

AHCCCS does not routinely wuse its quality-of-care
concerns database to generate reports by provider and
provi der type to analyze specific problens discovered
during conplaint investigations. Doing so could enable
AHCCCS to better identify problemagencies. In addition
AHCCCS coul d identify problenms with honme health services
in general and devel op additional procedures to address
t hose probl ens.

Sour ce: Id., 22.

125. Defendant’s actuary testified that to establish
actuarially sound capitation rates, data show ng whet her services
provided in care plans of program contractors are actually being
provided by the program contractors should be considered.
Currently capitation rates are based on financial reports from
contractors and data fromthem about only the health services that
were utilized. Dep. of Hoyt, 15:17-24, 70:5-11.

H  FACTS CONCERNI NG ALTCS CALCULATI ONS OF CAPI TATI ON RATES

-24-



© 00 N oo o0 b~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

126. For the contract year Cctober 1, 2000 through Septenber
30, 2001 (CYEO1), the overall rate of increase for the ALTCS
El derly and Physically D sabled (non-ventilator dependant) program
statew de was 2.8% Source: Letter of Deputy Director Branch
McNeil to HCFA of Septenber 1, 2000.

127. For the upcom ng contract year, Qctober 1, 2001 through
Sept enber 30, 2001 (CYEO2), the overall rate of increase statew de
is 4.3% Source: Letter of Deputy Directory Branch McNeil to HCFA
of August 31, 2001.

128. For both the CYEO1 and the CYEO2 revisions of the rates,
AHCCCS requested its actuarial firm*“evisit the nethodol ogi es used
in calculating several of the service conponents within the |ong
termcare capitation rates.” Source: Letters of August 31, 2000
and August 31, 2001 from Mark S. Hoyt to Phyllis Biedess.

129. The rate for each of the 19 services conponents
conprising the HCBS Rate is only one factor in establishing the
HCBS rate. Sour ce: Def endants’ Response to Plaintiffs’ 4"
Production of Docunent Request of May 23, 2001, page 5.

130. The HCBS per nenber per nonth rate is only one conponent
of the ALTCS net capitation rate. The net capitation rate is
cal cul ated by addi ng seven different conponents. These are figures
derived for nonthly costs of providing services for: Nursing
Facility care, HCBS Hone care, HCBS Community care, and Acute care,
and t hen addi ng paynent s for Case Managenent ,
Adm nistration/Profit, Risk/Contingency and finally, adjusting the

rate for a share of cost factor. Source: Letters of August 31
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2000 and August 31, 2001 from Mark S. Hoyt to Phyllis Biedess.

131. For Maricopa County in CYEOLl for non-ventil ator dependent
ALTCS clients, the HCBS rates were developed primarily from the
financial information of the programcontractor fromthe previous
year. Source: Letter of August 31, 2000 from Mark Hoyt to Phyllis
Bi edess.

132. For CYEOl, in Maricopa County, the HCBS Honme conponent
was i ncreased by 3% the HCBS conmunity conponent was increased 4%
and a one tinme increase of 10% was applied to Hone Health Aide,
Personal Care, Attendant Care services “where specific wage
increase were warranted” within the HCBS conponent. For HCBS
services in all other counties of Arizona, the HCBS conponent were
i ncreased by 8.2% For CYEOl1 in all other counties, the HCBS
conponent was not divided into in-home vs. conmunity settings.
Source: Id.

133. These CYEO1 HCBS conponent increases did not result in a
direct increase of the 10% or 8.2% in the net capitation rate
actually paid to programcontractors to provide these services to
HCBS reci pients. The overall increase in the ALTCS capitation rate
for Maricopa County in CYEOL ended up only being a 2.3% increase
over the previous year. Source: |d.

134. The CYEO1 net capitation rate was not a fixed paynent
that the program contractors received. I nstead, the program
contractors who bid on whether they will provide these services in
Mari copa County were to provide the services within a rate range of

mnus 5 percent to plus 3% of the established capitation rate.
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Source: 1d.

135. The rates established for the upcom ng contract year al so
follow this pattern. For CYEO2, HCBS per nenber per nonth rates in
all counties in Arizona were calculated at an increased rate of
15.3% Source: Letter of August 31, 2001 of Mark Hoyt to Phyllis
Bi edess. However, the overall Maricopa County increase in the net
capitation rate for ALTCS services in CYEO2 was 11% and varied for
each of the 3 contractors in Maricopa County. Source: |d.

136. The overall rate increase for the rest of the counties in
Arizona for CYEO2 was only 2% w th increases varying by county and
ranging from-1%to 7% Source: |d.

137. Based on the consultants’ recomendati ons, AHCCCS adopt ed
HCBS Fee for Service rates which increased rates for attendant care
services by 22.7% Source: Defendants’ Response to Plaintiffs’ 4"
Producti on of Docunent Request of My 23, 2001, page 5.

138. In CYEOl, Attendant Care services alone conprised
approximately 67%in Pima County and 61%in Maricopa County of all
hone per nenber per nonth HCBS costs. Sour ce: HCBS Rate
Fi nanci al s dated March 27, 2001 submitted by Mark Hoyt, attached to
| etter of August 24, 2001 from Logan Johnston to Sally Hart.

139. AHCCCS is requiring the program contractors denonstrate
that 11. 7% percent of the increase will be passed through to HCBS
providers, but with no specification that it is the attendant care,
personal care, homermaker and respite care service providers which
will be the HCBS service providers who receive the increase.

Letter of August 31, 2001 of Mark Hoyt to Phyllis Biedess.
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140. There is no witten plan or protocol for how AHCCCS w ||
nonitor the pass through requirenent and AHCCCS has failed to

specify what portion of the 11.7% i ncrease nust be passed through.

Source: Deposition of Branch MNeil, 94, 96. AHCCCS has no
expectation that there wll be specific pass-throughs for
categories of workers. 1d. at 96:15-20.

141. AHCCCS utilization rate estimate for cal cul ation of the
ALTCS capitation paynment is based upon |last year’s clainms and
encounter data as reported by the program contractors. Sour ce
AHCCCS' Fi scal Inpact Estimte of 5/23/2001.

I .  FACTS ABOUT EP&P STUDY AND COST DATA

142. AHCCCS inplenmented its HCBS paynent rates in 1989 based
upon limted data from other states, and since 1989, those rates
have been wupdated primarily based on inflation. Sour ce:
Def endants’ Response to Plaintiffs’ 4'" Production of Docunent
Request of May 23, 2001.

143. In 2001, AHCCCS hired the consulting firm EP&P, Inc. to
conduct a cost survey for each HCBS service. Source: |d.

144. Prior to this survey, AHCCCS “had no information on the
cost of these providers.” Source: Deposition of Yvonne Powell,
38:12-13.

145. AHCCCS could not rely on the survey results to establish
actual costs of services to calculate its rates both because of a
| ow response rate (only 59 out of 180 providers responded to the
survey) and because many of the providers who did respond could not

report their costs on a service specific basis. Sour ce:
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Def endant s’ Response to Plaintiffs Fourth Production of Docunents
Request, HCBS Cost Survey for AHCCCS Rates effective 10/1/01 of May
23, 2001, and Dep. of Powell, 81:4-5 and 155-159.

146. EP&P ultimately reconmended rate increases based upon
either of two nodels, resulting in AHCCCS adopting significant
increases to the fee-for-service rates paid for attendant care,
personal care, honenaker and respite care. Sour ce: Dep. of
Powel |, 71:12-15. Defendants’ Response to Plaintiffs 4'" Production
of Document Request of 5/23/01, Page 5.

147. Model 1 (the “i ndependent” nodel) was an estimated cost to
provide the services taking Bureau of Labor Statistics data to
establish the direct wage, inflating it to a current rate and then
adding 30% to account for enployee related expenses, adding a
factor for travel tinme, tine witing notes, downtine, mleage and
adm ni strative overhead. Source: Dep. of Powell, 53:15-22.

148. Model 2 took the current rate fee for service rate AHCCCS
paid for these services and increased it by 30% for enployee
rel ated expenses. Source: [|d. at 40:8-20.

149. AHCCCS rate setting consultant recomended that in order
to assure adequate rate settings in the future, AHCCCS should
require cost reporting fromtheir providers on a service specific
basis and periodically incorporate that information into the rate
setting process. Source: Dep. of Powell, 80:21 - 81:12; 86:18--
87: 1.

Dat ed: Cct ober 8, 2001
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