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| NTRODUCTI ON

This lawsuit challenges policies of the Arizona Health Care
Cost Contai nnent System (AHCCCS) that deprive the elderly and
di sabl ed of desperately needed hone care servi ces. The plaintiffs
are a class of persons in Arizona who have been or will be eligible
for home care services because their disabilities put themat risk
of institutionalization, but who do not receive the full anount of
such services prescribed in their care plans.

AHCCCS is part of the joint federal and state Medicaid
program | n choosing to participate in Medicaid, AHCCCS has agreed
to conply with standards established in the federal Medicaid
statute and regul ations. Several of these standards are viol ated
by the inadequacy of AHCCCS Hone and Community Based Services
(HCBS), which are part of the Arizona Long Term Care System
(ALTCS). Defendants’ failure to provide adequate anobunts of hone
care worker services also violates the Arericans with Disabilities
Act (ADA) and the Rehabilitation Act of 1973. Finally, defendants
failure to give denial notices and appeal rights when they do not
provi de home care services violates constitutional and statutory
protections.
| . FACTS
A. PLAI NTI FFS LACK OF SERVI CES

The plaintiffs in this case are aged and di sabl ed i ndi vi dual s
who have been determned eligible for HCBS services under care
pl ans devel oped for them by their AHCCCS program contractors. Each

of the nanmed plaintiffs has gone w thout her needed hone care
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services for substantial periods of tinme. Wen AHCCCS failed to
send the prom sed honme care workers, it gave plaintiffs no witten
notices that would advise them of the availability of appeals or
other renedies. Conplete descriptions of plaintiffs situations
are set out in their declarations, filed in the Appendi x hereto.

Peg Ball, who has quadriplegia and sl eep apnea, had an HCBS
care plan that called for her to receive 50 hours of attendant care
per week. However, she actually received only 20 to 31 hours of
care, and she got no care on weekends. There were constant changes
and resignations of staff. She managed to survive through the
unpai d servi ces of her conpanion, but had to go into a nursing home
in 1997 when her conpani on could not care for her. Plaintiff Bal
noved to Mchigan after this case was filed because M chigan’s
Medi cai d program provi des the hone care services she needs, but she
woul d return to Arizona if the HCBS program were reforned.

Plaintiff Cree Janes is an 9 year old child wth
periventriul ar | eukomal acia, nental retardation and devel opnent al
delay. Her <care plan called for 60 hours of hone care nonthly as
well as respite care. Her grandparents have been forced to care
for her without assistance for long periods of tinme due to the
failure of the D vision of Developnental Disabilities (DDD) to fill
and mai ntain her care plan.

Jeanne Spinka has quadriplegia wwth limted use of her hands
as a result of Infantile Progressive Spinal Miscul ar Dystrophy, and
needs total care. Her HCBS plan prescribed 40 hours of attendant

care per week, but because she was actually receiving only 25
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hours, her 82 year old nother attenpted to help, at risk to her own
frail health.

Vennetta G ahamis a 66 year old wonan who has permanent head
and back injuries from an accident, including sone |eft side
paral ysis. She has undergone 9 brain surgeries to try to correct a
| eak of brain fluid, which in turn have caused her to have grand
mal seizures and to | ose one eye. She also has a history of stroke
and allergies, and wal ks with a cane and seei ng eye dog. She cares
for her 43 year old son Gegory, who has a nental disability,
vari ous physical problens, and cannot speak. Both M. G aham and
G egory were enrolled in the HCBS program on or about October
1998. Their HCBS care plan included 4 hours of home care services
per week, but the workers quit constantly, |eaving gaps in their
services. \Wen Ms. G aham conpl ai ned about theft by one of the
wor kers, her case nmanager said that she would get no nore workers.

Al t hough the case nmanager apol ogized later, Ms. Gaham in fact
received very little hone care service after she conpl ai ned.

Collin Phelan is a 4 year old boy with quadriplegia, a seizure
di sorder and psycho-notor delays due to a brain injury at birth.
He lives at home with his nother, Kinberly Bowran, and requires
total care with all activities of daily Iliving. Collin s HCBS
benefits are admnistered by the D vision of Devel opnental
Disabilities (DDD) of the Departnent of Econom c Security (DES).
He was aut horized for 720 hours per year of respite care and 740
hours per year of personal attendant/habilitation care. However,

with no explanation, DDD sinply failed to provide any of these
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servi ces. As a result, Collins nother had great difficulty
perform ng and keeping the job she needs.

Judeth Hnton is a 42 year old womran who has system c | upus, a
sei zure di sorder, nuscul ar dystrophy and a third-degree heart bl ock
for which she has a pacenmaker. She had a brain stemstroke in 1996
which left her with a respiratory disorder and a speech inpedi nment.

She uses a wheel chair, and needs help with all activities of daily
l'iving. Ms. Hinton’s care plan included 35 hours per week of
attendant care services. However, her ALTCS case manager at Pima
Health Systemtold her it had no attendants avail abl e and she woul d
have to go into a nursing honme unless she had a friend or famly
menber who would work as her attendant. Eventually Pima Health
System arranged for part of her care plan to be filled, but even
these partial services were not provided reliably. On 10 occasions
she spent the night in her wheel chair because her evening attendant
did not cone. Because Ms. Hinton did not have sufficient
assistance wth toileting, she was hospitalized in Decenber, 1999
after a seizure, and lost the ability to self-toilet. A friend
then agreed to work as her attendant, but when she fell ill, the
ALTCS provider did not send a substitute and Ms. Hinton was |eft
alone in bed all day.

Both Grace Collier and Virginia Haskell were in their late
70s, were honebound and wused wheelchairs due to serious
disabilities. Al though Ms. Collier resided in Tucson, and M.
Haskell resides in Scottsdale, they have both experienced

situations in which HCBS hone care workers upon whom t hey depend
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for assistance with their basic activities of daily living sinply
failed to showup. In Ms. Collier’s case, the unreliable services
were provided directly by Pinma Health System the county agency
that contracts wth AHCCCS. In Ms. Haskell’'s case, dependable
services were provided by a private agency until its contract with
Mari copa County was term nated; however, when the county began to
provide HCBS services directly, M. Haskell’s care becane as
unreliable as that provided to Ms. Collier by Pima County. Ms.
Col l'i er has passed away since this lawsuit was fil ed.

The naned plaintiffs difficulties getting prom sed services
are echoed in the problens experienced by class nenbers whose
declarations are also filed in the Appendix. Many of these HCBS
beneficiaries were told by home care workers who quit that salaries
and wor ki ng conditions under the HCBS program are so poor that they
could not continue to work for the program Many beneficiaries
report that if they conplain about the |lack of hone care services,
they are told by their case managers that they can get services if
they go into a nursing honme. Beneficiaries who report thefts or
unreliability of their workers are labeled “difficult” by their
case nmanagers and receive fewer worker assignnents.

Plaintiffs have no renedies for the failure of AHCCCS to
provide them with the honme care services to which they are
entitled. AHCCCS gives no notice of adverse action when it fails
to fill their care plans because it does not consider this to be a
deni al of services. Some HCBS recipients have nmanaged to file

grievances with their health plans, and in response nore services
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were provided to themfor a short period of tine.
B. DESCRI PTION OF THE ALTCS HCBS PROGRAM

1. Overview

Def endant AHCCCS Admi ni stration provides HCBS servi ces under
the ALTCS program HCBS services may be provided in the ALTCS
menber's hone or in an alternative residential setting, such as an
adult foster care home. ALTCS provides not only HCBS services, but
al so acute nedical care services, institutional services (such as
care in nursing facilities), behavioral health services, and case
managenent services. ALTCS is funded by federal, state, and county
noni es.

To be eligible for ALTCS services, a person nust be: (1)
el derly, physically disabled, or developnentally disabled; and (2)
financially eligible. As of Septenber 1, 2000, the ALTCS program
was serving 29,700 nenbers; nore than 18,000 of those nenbers were
recei vi ng HCBS servi ces.

ALTCS services are delivered by: (1) seven program
contractors that deliver services in different counties of the
State to the elderly and physically disabled; (2) the Arizona
Department of Econom c Security (DES), a program contractor that
delivers services throughout the State to the devel opnentally
di sabled; and (3) six Native Anerican tribes that deliver HCBS
services to Native American ALTCS nenbers who reside on
reservations. Approxi mately 97% of ALTCS nenbers receive their
ALTCS services through a programcontractor, while 3%receive such

services through a Native Anerican tribe.
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Program contractors are paid by defendant AHCCCS on a
capitated basis. A capitation rate is the anmount of noney
def endant AHCCCS pays per nonth for each nenber served by a
particul ar programcontractor. D fferent capitation rates are paid
to each program contractor. For the year beginning Cctober 1,
2000, wei ghted average statew de capitation rates were as foll ows:
$2,344 per menber per nonth for the elderly and physically
di sabl ed, and $2,397 for the devel opnental |y di sabl ed.

In turn, programcontractors contract with service providers
to provide ALTCS services, including HCBS services. Servi ce
providers submt their bills to program contractors, not to
def endant AHCCCS.

Whil e program contractors are paid on a capitated basis,
Native American tribes are paid on a fee-for-service basis.
Providers of ALTCS services to nenbers residing on reservations
submt bills directly to defendant AHCCCS. Only about 3% of ALTCS
menbers are covered under the fee-for-service program

If the ALTCS nenber is eligible for HCBS services, a case
manager (enployed by the program contractor or Native Anmerican
tribe) specifies in a case managenent plan the particul ar HCB%

services to be received. Ariz. Admin. Code ' R9-28-510(B)(3)."?

! To determ ne whether the ALTCS menber is eligible for HCBS
services, the nenber's case nanager nust conplete a Acost
ef fectiveness study@ (CES). The CES conpares the cost of HCBS
services with the cost of institutional care. An ALTCS nenber may
receive nedically necessary HCBS services if: (1) the cost of HCBS
services does not exceed 100% of the net cost of institutional
care; or (2) the cost of HCBS services exceeds 100% of the cost of
institutional care, but is expected to be below 100% wi thin the
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The plan al so includes the anobunt and frequency of each such HCBS
service. 1d. Al HCBS services in the nenber's plan have been
determ ned by the program contractor to be nedically necessary.
Ariz. Admn. Code ' R9-28-201(1). The gravanmen of this lawsuit is
that HCBS services specified in case nanagenent plans are
frequently not delivered, even though these services are nedically

necessary.

2. System c Problens Exist In The Honme Care Wrker Conponent O
ALTCS

a) There Is A Chronic Shortage OF HCBS Hone Care Workers

The probl ens obtai ni ng HCBS hone care workers experienced by
class nmenbers are wel | -docunented in nunerous sources. Supra, 1-6.
Both of the major ALTCS programcontractors have long waiting lists
for home care services. Plaintiffs’ Statement of Mterial Facts
(Statenent of Facts), § 66. A Community Based Report prepared for
ALTCS by a statew de workgroup stated that there appeared to be a
shortage of home care workers. 1d., 9§ 69. The ALTCS dini cal
Quality Mnager also testified that she believes there is a
shortage of attendant care workers. Id., § 68. A study by the

Arizona Ass’'n of Providers For People Wth Disabilities found that

next six nmonths. However, if the cost of HCBS services exceeds 80%
of the cost of institutional care, case nmanagers mnust submt
witten justification to their supervisors for including HCBS
services in a case managenent plan. Ariz. Admn. Code ' RO-28-
510(B) (10).



24
25
26
27
28

annual turnover rates in personnel range from 42 to 175%
t hroughout wurban and rural Arizona. Id., 9§ 75. Executive
Directors of agencies that assist disabled individuals to live
i ndependently state that |ack of HCBS services forces beneficiaries

to live in nursing honmes. 1d., T 76.

b) AHCCCS Does Not Provi de Adequate Funding And Wage
Level s For HCBS Wbrkers

Many sources trace this shortage in HCBS hone care workers to
i nadequate |evels of conpensation. The ALTCS Manager admtted
that it is common for HCBS providers to conplain that they are paid
| ess than providers in the private market. Statenent of Facts, 1
77. The ALTCS Cinical Quality Manager admitted that HCBS rates
m ght be too lowto provide quality care and comunicated this to
the ALTCS Manager. Id., § 79. The Director of DDD told ALTCS in a
nunber of neetings that deficiencies in respite care, attendant
care and personal care workers result from inadequate ALTCS
paynments. 1d., 1 80. A DDDrate study found that |ow rei nbursenent
failed to cover the actual costs of services and resulted in high
staff turnover. 1d., ¥ 81. A large DDD provider agency testified
that the low rates greatly limt the anmount of attendant care
services they can supply, and that as of June, 2001 there were
several hundred beneficiaries going without services as a result.
Id., 1 82.

Pima County is the ALTCS program contractor in the second
| argest county in Arizona. It hires attendant care workers

directly rather than using provider agencies. Pina Health System
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(PHS) classifies its attendant care workers as tenporary, part tine
enpl oyees and they receive no job benefits. 1d., T 83. PHS does
not pay attendant care workers for their travel tine as they go
from one patient’s hone to another during the day. Id., 1 84.
Al t hough ALTCS increased the portion of its capitation rates for FY
2001 attributed to attendant care workers by 10% after this |awsuit
was filed, PHS did not increase its hourly wage for attendant care
workers in FY 2001. Id., 9 85, 86.
ALTCS programcontractors are allowed to keep the profit that
they make by not spending all of their capitation paynents on
services. Statenent of Facts, {1 116, 119. Both Maricopa and Pina
Counties nade profits of 5 to 7% on their ALTCS contracts in 1999
and 2000. Id., T 117. Pinma Health Systemwas allowed to transfer
nore than 5 mllion dollars fromits ALTCS programto other county

progranms in 2001. Id., T 118.

c) Conmpensation For Workers From HCBS Is Inferior To
Conpensati on From Ot her Paynent Sources

ALTCS rates for hone care have traditionally fallen bel ow
rates paid by Medicare and other insurers. As a result, many hone
heal th agencies will not contract with ALTCS to provi de workers, so
that ALTCS beneficiaries |ack access to adequate in-hone services.

Statement of Facts, 1Y 87, 88, 91, 92. A honme care worker
receives $1 an hour hi gher wages for her Medicare work than for her
ALTCS work. 1d., § 80. A private guardian/conservator is able to
provi de adequate home care services when his ward/ beneficiaries

have Medicare or private insurance. Id., 9§ 80. Several |arge
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provi ders of home care services in Arizona have stopped supplying
wor kers for ALTCS in one or nore categories of honme care, although
they continue to provide workers in these categories to other
payers. In addition, because of the |ower ALTCS rates providers
are not able to find enough workers to neet HCBS needs in those
remai ning job categories for which they still contract with ALTCS

1d., 11 83-84.

d) ALTCS Fails To Effectively Mnitor Its Program
Contractors

The AHCCCS nmmnaged care system creates an incentive to
under serve beneficiaries. ALTCS program contractors mneke nore
profit if they provide fewer services to the nenbers. Deposi tion
of Mark Hoyt, 45:1-3, 22-23. And AHCCCS actuary stated that it
woul d be hel pful in establishing actuarially sound capitation rates
to consider data show ng whet her services prescribed in care plans
of programcontractors are actually being provided by the program
contractors. Dep. of Hoyt, 70:5-11.

Nevert hel ess, AHCCCS does not know how nany instances have
occurred in which home care services prescribed in care plans were
not provided to HCBS eligible recipients. Defendants’ Responses to
Plaintiffs First Set of Interrogatories (Ds’ Responses to Ps’ 1st
Interrogs), Response No. 4. AHCCCS does not have a nonitoring
systemto determ ne how often hone care services were not provided
for lack of available workers, and it does not track information on
the programcontractors’ waiting lists. Ds’ Responses to Ps’ 1st

I nterrogs, Response No. 3. AHCCCS does not know how | ong the

- 11 -
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average wait is for full inplenentation of an HCBS recipient’s care
pl an. Ds’ Responses to Ps’ 1st Interrogs, Response 9. And
al t hough AHCCCS, in response to this lawsuit, began to nmanually
track whether the services prescribed for the naned plaintiffs were
actually being provided, it categorically stated that its program
contractors’ conputerized systens are unable to tabulate this kind
of information for the rest of the population entitled to HCBS
services. Ds’ Responses to Ps’1st Interrogs , Response 18.

Nor does AHCCCS track nenber conpl aints regarding failure of
program contractors to provide services in their care plans. Ds’
Responses to Ps’ 1st Interrogs, Response 19. AHCCCS states that in
1999, out of an ALTCS popul ation of 27,809 , it only received 220
menber conplaints, half of which cane from community based
settings, but it is abundantly clear that nenbers are generally
unawar e that they can or should conplain to ALTCS when they fail to
get authorized services to which they are entitled, and therefore
AHCCCS woul d never |earn of nenbers’ conplaints. St at enent of
Facts, 1 97-101; Ds’ Responses to Ps’ 1st Interrogs, Response, 109.

AHCCCS' Case Managenent Service Review (CVSR) purports to
noni t or case managenent/servi ce plan i ssues once a year, but there
are only 3 to 4 AHCCCS staff who perform these reviews for all
Program Contractors in the ALTCS program Ds’ Responses to Ps’
1st Interrogs, Response No. 23. The CVBR, a snall random sanpl e of
all ALTCS program contractors services is conpletely inadequate,
and indeed is not designed to exam ne unavailability of services.

St atenent of Facts, {7 102-106. AHCCCS al so conducts Operati onal
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And Fi nanci al Revi ews of HCBS program contractors. However these
do not distinguish whether the client resides in an HCBS or
institutional setting. AHCCCS clains it cannot do this because it
woul d have to substantially increase the sanple size anal yzed and
it lacks the resources to do so. 1d., ¥ 107.

Moreover, even if the sanple size of these operational and
financial reviews were increased to nore accurately nonitor the
situations of clients in HCBS settings, it would not solve the
pr obl em AHCCCS fails to take any enforcenent action against
program contractors with respect to the unavailability of attendant
care services. 1d., T 112, 113. In fact, the D rector of AHCCCS
does not know whet her there have ever been any penalties inposed on
program contractors for not providing adequate services to HCBS
reci pients. Deposition of Phyliss Irene Biedess, 30:14-20.

3. Recent Changes Made In the ALTCS HCBS System

Since this lawsuit was filed, AHCCCS increased its fee-for-
service rates and capitation rat esd‘or ALTCS services on Cctober 1,
2000 and again Cctober 1, 2001.2 See Ds’ Responses to Ps’ 1S

I nterrogs, Response No. 17. However, AHCCCS rate increases for

2 ALTCS has liberalized several other aspects of the HCBS system since this lawsuit was
filed. First, it clarified that beneficiaries should not be denied eligibility solely because the cost of
HCBS services exceeds 80% of the cost of institutional services. DS Responsesto Ps' Ist Interrogs,
Response No. 12; Attachments G to DS 1st Responses and K to Ds' Initial Disclosures. Second,
ALTCSreworded someinformation to clarify the requirement that program contractors have backup
workersavailable seven daysaweek. Deposition of Alan Shafer, 70:2-8. Third, Effective October 1,
2000, AHCCCS began requiring program contractors to report information on the timeliness of
service implementation for newly enrolled members on amonthly basisto be compared against an
AHCCCS standard of 30 days. Ds' Responsesto Ps' 1st Interrogs, Response No. 17. However, no
such standard or requirement for reporting on timeliness of servicesexistsfor tracking new services
for existing members. DS’ Responses to Ps' 1st Interrogs , Response No. 9.
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contract year ending 2001 (CYEO2) are still inadequate to assure
that Arizona has Medicaid paynent rates which will enlist enough
providers to give the quality HCBS services to which the eligible
el derly and physically disabled in Arizona are entitled. AHCCCS
calculates its HCBS capitation rate to be paid to its program
contractors by multiplying the cost of the services by the use
rate. Deposition of Branch Patrick MNeil, 39-49. But the nethods
and procedures AHCCCS uses to arrive at both the cost and quantity
conponents to calculate its capitation rate are flawed because
AHCCCS fails to collect accurate data on the cost of providi ng HCBS
services and also fails to collect data on the actual nunber of
needed services. Therefore, AHCCCS cannot reasonably determ ne
what adequate paynent rates shoul d be.

1. LEGAL ARGUMENT

Def endants repeatedly fail to provide HCBS services specified
in beneficiaries' case managenent plans. Def endants are thus
violating the federal Medicaid statute and regulations, the
Anericans Wth Disabilities Act, and the Rehabilitation Act.
Further, when defendants fail to provide HCBS services, they refuse
to provide beneficiaries with a denial notice. That refusal
viol ates the Due Process O ause of the Fourteenth Amendnent to the
u. S Constitution, and the federal Medicaid statute and
regul ati ons. As discussed below, plaintiffs are entitled to
sumary judgnent on all of their clains.

Summary judgment nust be granted if there is no genuine issue

as to any material fact and the noving party is entitled to a

- 14 -
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judgnment as a matter of law. Fed. R Cv. P. 56(c). “[T]he nere
exi stence of sone alleged factual dispute between the parties will
not defeat an otherwi se properly supported notion for summary
judgnment; the requirenent is that there be no genuine issue of

material fact.” Anderson v. Liberty Lobby, Inc., 477 U S 242

247-48 (1986). A material fact is one that “mght affect the
outconme of the suit under the governing [substantive] law.” [|d. at
248. A dispute about a material fact is genuine if “a reasonable

jury could return a verdict for the nonnoving party.” 1d. at 248.

A. VI OLATI ON OF FEDERAL MEDI CAI D REQUI REMENTS

1. obligation O AHCCCS To Conply Wth Medicaid Program
Requi renent s

Medicaid is a joint federal-state program that provides
nmedi cal services to certain | owincone individuals, e.g. those who
are elderly, disabled, or children. 42 U.S.C. ' 1396 et seq
States can freely chose whether or not to participate in the
Medi caid program but “[o]nce a State voluntarily chooses to
participate in Mdicaid, the State nust conply wth the
requirenents of Title XI X and applicable regulations.” Al exander
v. Choate, 469 U S. 287 n.1, 105 S.C. 712, 714 n. 1 (1985).

Arizona has elected to participate in the Medicaid program
Honme and community based services for persons at risk of
institutionalization are a mandatory Medicai d service.

(a) Contents. A State plan for medical assistance nust--

(ioj brovide-

(t»'fbr the inclusion of home health services for any

- 15 -
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i ndi vi dual who, under the State plan, is entitled to
nursing facility services; :

42 U . S.C. § 1396a(a)(10)(D).

I n determ ning whether the state has conplied with the federa
statutes at issue here, the courts have declined to give Chevron
deference to the state’'s interpretations of the statutes, but

interpret them de novo. Othopaedic Hospital v. Belshe, 103 F.3d

1491, 1495 (9th Gir. 1997), cert. denied, 522 U.S. 1044 (1998),

Lews v. Hegstrom 767 F.2d 1371, 1396 (9th Cir. 1985).

2. Medi cai d Assi stance Must Be Furnished Wth Reasonabl e
Pr onpt ness To Eligible I ndi vi dual s. 42 U S C
§1396a(a) (8).

This Medicaid statute requires that covered health services
such as HCBS hone care “shall be furnished with reasonable
pronptness to all eligible individuals” 42 U S C § 1396a(a)(8).
The right to received Medicaid services with “reasonabl e pronpt ness”

is enforceable under 42 U . S.C. § 1983. See, e.g., Doe v. Chiles,

136 F.3d 709, 715-719 (11th Gr. 1998); Lewis v. New Mexico Dep’t of

Health, 94 F.Supp. 2d 1217, 1233-1236 (D.N.M 2000); Sobky v.
Snol ey, 855 F. Supp. 1123, 1146-1147 (E. D.Cal. 1997). See al so,

Jane Perkins and Randol ph T. Boyle, Addressing Long Waits For Hone

And Conmunity Based Care Through Medicaid and the ADA, 45 St. Louis

Univ. L.J. 117, 126 (2000).

This Medicaid statutory provision is given nore explicit
nmeani ng by regulatory interpretation. 42 CF.R § 435.930 expl ai ns
that the state must “[f]Jurnish Medicaid pronptly to recipients

wi t hout any del ay caused by the agency’s adm ni strative procedures,”

- 16 -
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and must continue Medicaid for so long as the individuals remain
eligible for benefits.

The reasonable pronptness requirenent extends beyond the
application process to the provision of services as well. Rolland

v. Celluci, 52 F.Supp.2d 231 (D.Mass. 1999), citing Doe By and

Through Doe v. Chiles, 136 F.3d 709, 421 (11th Cr. 1998). The

settlenent agreenent in Rolland required the state offer community
support to enable nursing hone residents with nmental retardation
and other developnental disabilities to live in integrated
comunity settings. Rolland v. Celluci, 191 F.R D. 3 (D. Mss.
2000) .

In this case, the two | argest ALTCS Program Contractors in the
state, Pima Health System and WMaricopa Managed Care, both have
substantial waiting lists of HCBS beneficiaries who are not
recei ving the home care services prescribed for themin their care
plans. Plaintiffs Statenent of Material Facts, 7 66. Al though the
def endant s know about the existence of waiting lists for services,
they have |ooked the other way rather than taking steps to
effectively nonitor the performance of program contractors.

The very exi stence of such waiting lists shows that defendants
are in violation of the “reasonabl e pronptness” requirenent. Boul et

v. Cellucci,107 F.Supp.2d 61 (D.Mass. 2000)(state ordered to

provide services within 90 days of eligibility determnation);

Sobky v. Snoley, 885 F. Supp. 1123, 1148 (E.D. Cal. 1994); Benjamn

H v. Onl, No. 3:99-0338, 1999 US Dist. LEXIS 22454 and 1999 US
Dist LEXIS 22469 (S.D.WVa. July 15, 1999 and March 15,

- 17 -
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2000) (waiting lists for waiver services nust nove at a reasonable

pace, defined as 90 days). See also Jefferson v. Hackney, 406 U. S

535, 545 (1972) (interpreting parallel section of Ald to Famlies
Wth Dependant Children statute.)

3. The State Must Continue Providing Services To An Eligible

I ndividual Until That Individual Becones Ineligible. 42

C.F.R § 435.930(h).

As expl ai ned above, both naned and class plaintiffs frequently
find thensel ves suddenly stranded w thout honme care services when
their workers quit or are transferred to other patients.
Significant periods typically follow in which no hone care services
are provided to plaintiffs by their HCBS program contractors.
Statement of Facts, N7 13-15, 17, 21, 24, 28, 31, 35, 39-42, 46,
48, 50, 54-55, 57, 60-61, 64,71-72, 76. The defendants have not
adopted reasonable tools for nonitoring and correcting this
dreadful problem 1d., 19 95-113. Instead ALTCS officials accept
t hat when “you are working with a managed care program. . . there’s
always going to be a difference between what you, maybe,
aut hori zed, versus what’s been received.” Deposition of Al an
Shafer, 18:24-25, 19:1-4.

AHCCCS' | aissez faire policy with respect to nonitoring the
performance of its program contractors has been noted and
criticized in several expert studies of the program A Kai ser
Fam |y Foundation study of AHCCCS found that “n a capitated
medi cal care programit is of special inportance to assure that

beneficiaries are receiving appropriate treatnment.” Statenent of

- 18 -
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Facts, 1 122. The Arizona Auditor General issued a report in 1999
that found that AHCCCS nonitoring process should be inproved “to
better ensure hone health clients receive quality care.” Id., 1
123. Finally, a 6 year study of Medicaid nanaged care prograns
| i ke AHCCCS concluded this year by Mthematica Policy Research
Inc. found that nonitoring of plan performance by states is
critical to assure access to care and quality of care. |Id., T 121.
Def endants’ acceptance of deficiencies in service to
beneficiaries clearly violates the requirenent of 42 CF R §
435.930(b) that Medicaid services continue until an eligible

i ndi vi dual becones ineligible for Mdicaid.

4. The Defendants Mist Have Methods And Procedures To
Assure That Paynent Rates Are Consistent Wth Quality O
Care And Supply Sufficient Nunbers O Hone Care Wrkers.
42 U.S.C. § 1396a(a) (30) (A

a) The Statutory Mandate OF Equal Access To Services
s Not Met

A state Medicaid programli ke AHCCCS nust:

“provi de nethods and procedures relating to utilization of,
and the paynment for, care and services avail able under the
plan . . . to assure that paynents are consistent wth
ef ficiency, econony, and quality of care and are sufficient to
enlist enough providers so that care and services are
avai l abl e under the plan at least to the extent that such care
and services are available to the general population in the
geographic area.”

42 U.S.C. § 1396a(a)(30)(A).
The courts have consistently held that rei nbursenent by state
Medi cai d prograns nust be adequate to provide beneficiaries with

t he range of Medicaid covered services. A nunber of cases brought

- 19 -
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by providers have found hospital rates unlawfully low. WIder v.

Virginia Hosp. Ass’n, 496 U S. 498, 500 (1990). Chio Hosp. Ass’n v.

Chi o Dep’t of Human Services, 62 Chio St. 3d 97, 105, 579 N. E. 695,

698 (Chio St.Ct. 1991). These decisions were based on both §
1396a(a) (30) (A and § 1396a(a)(13)(A) (the Boren Amendnent, which
specifically addressed rei nbursenent for hospital services).

Section 1396a(a)(30)(A) of the Medicaid statute was anended in
1989 to include the requirenment now found in the |ast sentence--
that state paynments nust be “sufficient to enlist enough providers
so that care and services are avail able under the plan at least to
the extent that they are available to the general population in the
geographi c area.” QOmibus Budget Reconciliation Act of 1989, Pub.
L. No. 101-239, § 6402(a). Prior to this change in the Medicaid
statute, the Medicaid regulations at 42 CF.R § 447.204 had
i nposed a simlar requirenment that “paynents nust be sufficient to
enlist enough providers so that services under the plan are
available to recipients at least to the sane extent that those
services are available to the general population.”

Congress expl ained that this beefed-up requirenment of access
to services was necessary because it had found that states were
inproperly limting paynment rates to Medicaid providers as a
“met hod of controlling programcosts.” Report of the House Budget

Commttee on H R 3299 (Sept. 20, 1989), reprinted in 1989 U S

Code Congressional and Adm nistrative News, 2115-2118. The
Committee report went on to observe that “w thout adequate paynent

levels, it is sinply wunrealistic to expect physicians to

- 20 -
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participate in the program. . . .7 1d.

% The legislative history also makes it clear that the
rel evant community conpari son group does not include individuals

who |lack health insurance: “The Conmittee expects that the
Secretary, in determining whether services are available to
Medi caid beneficiaries at least to the extent that services are
available to the general population, will conpare the access of

beneficiaries to the access of other individuals in the sane
geographic area with private or public insurance coverage.
It is obvious that Medicaid beneficiaries are likely to have better
access to care than individuals wthout insurance coverage and
wi thout the ability to pay for services directly. The question
whi ch the Secretary nust ask is whether Medicaid beneficiaries have
access to provider services that is at |least as great as that of
others in the area who have third party coverage.” |d, 2116, 2117.
The courts have al so held that the term “general popul ation” neans
individuals wth insurance coverage. Arkansas Medical Soc'y, Inc.
v. Reynolds, 6 F.3d 519, 527 (8th Cr. 1993); Pennsylvania
Phar maci sts Ass'n v. Houstoun, 2000 W. 730344, at *6 (E. D. Pa.
2000); dark v. Kizer, 758 F. Supp. 572, 576 (E.D. Cal. 1990),
aff'd in part, vacated in part on other grounds sub nom Cark v.
Coye, 967 F.2d 585 (9th GCir. 1992).
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The equal access provision of § 1396a(a)(30)(A) was enacted
expressly to prevent the very problemfaced by plaintiffs herein:
unavail ability of services due largely to inadequate paynent rates.
As the Eighth Grcuit observed in a case challenging Arkansas rates
for home health services, “the purpose of [42 USC §
1396a(a)(30)(A)] is to ensure adequate access and quality of care
in the context of noninstitutional Mdicaid providers.” Arkansas

Medi cal Society v. Reynolds, 6 F.3d at 530.

Hol ding that California’s Medicaid rates for dental services
violated the equal access requirenent of § 1396a(a)(30)(A), the
Eastern District of California adopted the followng factors for
nmeasuring conpl i ance suggested by the Secretary of Health and Human
Services in an amcus brief. First, level of provider
participation in the Medicaid program and second, |evel of

rei mbursenent to providers. Cark v. Kizer, 758 F.Supp. at 577-

578. Qher factors of |less significance suggested by the Secretary
in the amcus brief include whether providers are opting out of the
program and whether defendants’ staff have admtted that

rei nmbursenent rates are inadequate. Cdark v. Kizer, id. at 578.

Every one of these factors is present today in Arizona’s ALTCS
program See discussion of facts, infra 1-14.

The Medicaid statute creates a duty on the part of the state
agency not only to pay rates sufficient to ensure access to care by
beneficiaries, but also specifically, to pay rates that are
consistent with “quality of care.” § 1396a(a)(30)(A). The frequent

instances in which plaintiffs have been | eft al one and hel pl ess by

- 22 -
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their HCBS program contractors offends any standard of care
quality. Statenent of Facts, M7 15, 17, 35, 40, 41, 42, 46, 61,
100. As noted above, ALTCS dinical Quality Managenent nanager,
Susan Luark, testified that the nunmerous cases in which HCBS
beneficiaries’ care plans were not filled for |lack of home care
wor kers viol ated AHCCCS qual ity of care standards. Dep. of Luark,
117: 2-6; 123:7-10; 127:8-11; 135:9-13; 139:4-7.

In order to pay sufficient rates, the Ninth Grcuit has held
that the state nust use a nethodol ogy that considers the costs to
providers of delivering quality services. To do so, the state nust
“undert ake responsi bl e cost studies that will provide reliable data
as to the [provider’'s] costs in providing services . . . .’

Ot hopaedi ¢ Hospital, 103 F.2d at 1495-1500.

O her Circuit courts have held that states violate Section
1936a(a) (30)(A) of the Medicaid statute if they do not use a
met hodol ogy for provider reinbursenent that considers the rel evant
factors of “equal access, efficiency, econony, and quality of care

when setting rei nbursenment rates.” Arkansas Medi cal Society,

6 F.3d at 530. The Seventh Gircuit held that a cost study did not
have to be conpleted before rates were set, so long as the state
conducted studies shortly thereafter to find out whether “the
prices elicited enough nedical care” and then adjusted rates based

on the studies. Methodist Hospital v. Sullivan, 91 F.3d 1026, 1030

(7th Gir. 1996).
The Third Circuit also held that no particular procedural

requi renent was inposed by Section 1396(a)(30(A), so long as the
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“process of decision-naking is reasonably sound” and assures future
results in conpliance with the statutory factors of “econony,

efficiency, quality of care, and access.” Rite Ad of

Pennsyl vania v. Houston, 171 F.3d 842, 851-857 (3d. Gr. 1999). In

Rite Aid, Pennsylvania was held to have satisfied the Medicaid

statute by considering whol esale average prices, federal upper
limts and private pricing service guidelines, paynments by other

states and payors, and the quality of care delivered.

b) Def endants Have Not Adopted An Effective Rate
Setti ng Met hodol ogy

For many years prior to the filing of this lawsuit, defendants
did not use any procedure that applied the 30(A) factors when they
set ALTCS capitation rates. AHCCCS inplenented its HCBS paynent
rates in 1989 based upon limted data fromother states, and since
1989, those rates were updated primarily based on inflation.
Def endants’ Response to Plaintiffs’ 4'" Production of Docunent
Request (Ds Response to Ps 4th RFP)

Further, when AHCCCS rebased the rates for Maricopa County in
CYEO1l, the costs of services were cal cul ated based upon financi al
data as reported by the program contractors -- what the contractor
says it paid to provide the services to nenbers, and not based upon
t he program contractors’ encounter data, which is an actual record
of which health services were utilized. Dep. of Hoyt, 15:17-24.
AHCCCS' actuary admitted that the “financial experience ought to

represent- it ought to crosswalk to the encounters, really but it
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doesn’t always.” Id., 33:1-3. * Wien this lawsuit was filed,
AHCCCS had never conpleted a study of the costs of HCBS services in
Arizona. Statenent of Facts, 1 144.

Far from conducting cost studies to determ ne whether rates
were adequate to provide enough workers, a response approved in

Met hodi st Hospital, 91 F.3d at 1030, defendants sinply did not

collect data that would force themto acknow edge the existence of
this severe access problem ALTCS own actuary testified that it
woul d be hel pful in establishing actuarially sound rates if the
encounter data also reflected underservicing due to i nadequate wage
|l evels to fill care plans. Dep. of Hoyt, 70-71.

The final step in the AHCCCS rate setting process is budget-
oriented negotiations between defendants and their program
contractors. Deposition of Shafer, 14-16. Nuner ous courts have
hel d that such “budgetary considerations cannot be the concl usive

factor in decisions regarding Medicaid.” Beno v. Shalala, 30 F.3d

1057 (1069) (9th Gr. 1994). See also cases cited in Arkansas

* Hoyt also admtted that AHCCCS does not have the best
encounter data for HCBS costs per nenber, and recomrended that in
order to inprove the HCBS encounter data which is “generated by the
provi ders thensel ves” AHCCCS shoul d “educate providers and possibly
- not only putting provisions in those contracts that they report,
but also eventually incorporating sone type of sanction if they
don’t.” Dep. of Hoyt, 34:15-17.



© 00 N oo o0 b~ w N P

N RN DD N N N RN NN R B R R B B B R R
o N o O WN P O © 00N o o w N P O

Medi cal Society, 6 F.3d at 531. Tenple University v. Wiite, 941

F.2d 201 (3d Gr. 1991), cert. denied, 502 U S. 1032 (1992), AM SUB

(PSL), Inc. v. Colorado Dep’t of Social Serv., 879 F.2d 789, 800-801
(10th Gr. 1989) cert. denied, 496 U S. 935 (1990).

Once an ALTCS contract has been signed, AHCCCS | eaves nost of
the responsibility for determ ning whether beneficiaries actually
receive prescribed services up to the program contractors
t hensel ves. Dep. of Shafer, 118:14-22. During the two years in
which this |awsuit has been pending, no programcontractor has been
gi ven a poor performance rating or otherw se penalized for failing

to fill beneficiary care plans. 1d., 140-141. See the description

of ALTCS failure to nonitor its programcontractors supra, 11-13.
Plaintiffs asked Dr. Dorie Seavey, a |abor econom st, to study
the ALTCS reinbursenment system for HCBS workers. Dr. Seavey’s

report contains nine points:

1. HCBS hone-care-rel ated service rates are i nadequat e;
2. HCBS rates are lower than private pay or Medicare
rates; 3. HCBS paraprofessional wages are strikingly
unconpetitive within Arizona’s overall |ow wage markets;
4. Beyond wages, problematic non-wage job characteristics
significantly decrease the appeal of these jobs,
hi ndering recruitnent and retention; 5. Pr ogram
contractor profit incentive conbined with |ow |evel
noni toring creates perverse service delivery incentives;
6. The HCBS conponent of ALTCS capitation rates does not
appear to be econonmically sound; 7. AZ state data
col I ection concerning HCBS service delivery outcones and
provi der workforce is very spotty and insufficient for
use in nonitoring; 8. H gher wage rates offered by HCBS
subcontractors would increase the prospective pool of

wor kers; and, 9. Inproving other aspects of overall
conmpensation wi |l nmake paraprofessional health care jobs
nore attractive, and will have favorable inpacts on the
availability of workers and the |ikelihood of retaining
t hem
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Report of Seavey, May 1, 2001, Appendix 26.
c) The Increase In ALTCS Capitation Rates Effective

Cct ober 1, 2001 Does Not Cure Defendants'
Violations of 42 U S. C. § 1396a(a)(30)(A.

An annual increase in ALTCS capitation rates went into effect

on Cctober 1, 2001. Supra, 13-14. For six reasons, this increase

does not cure defendants' viol ations of 42 U S C §
1396a(a)(30)(A). First, the newrates are not based on the actua

costs of providing HCBS services. |n 2001, EP&P Consulting, Inc.
(EP&P) did a “Home-and Community-Based Services Rate Study” for
AHCCCS. Statenent of Facts, 9§ 143. However, the rate increases
recormended by EP&P and relied on by AHCCCS were not based on
provi der cost data produced in response to the EP&P survey. |d.,
9 145-148. Thus, defendants are continuing to violate the Ninth
Crcuit's requirenent that Medicaid prograns, in setting rates,
“must rely on responsible cost studies . . . that provide reliable
data.” Othopaedic Hospital v. Belshe, 103 F.3d 1491, 1496 (9th
CGr. 1997).

Second, the new rates are not based on either of the follow ng
categories of data: (1) the availability in Arizona of HCBS
services under Medicare and private insurance; and (2) the rates
paid in Arizona for HCBS services by Medicare and insurance
conpani es. EP&P did not exam ne whet her AHCCCS nenbers are able to
receive the sanme amount of HCBS services as is available to the
general population in Arizona. Deposition of Yvonne Powell,

166:19. Nor did EP&P did collect any conparative data on private
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sector rates for HCBS services. |d. at 165:22. AHCCCS does not
collect data on rates paid to HCBS workers by non-ALTCS provi ders
and thus cannot conpare those rates to rates paid by ALTCS
provi ders. Ds’ Responses to Ps’ 3rd RFP, Response 9. Lacki ng
information on paynent rates and the availability of services under
Medi care and private insurance, AHCCCS cannot ensure conpliance
wi th the equal access requirenment of § 1396a(a)(30)(A).

Third, in setting the new capitation rates, defendants
continued to ignore the amount of HCBS services required by case
managenent plans; instead, they focused on the amunt of HCBS

services actually provided. Statenent of Facts, 11 95, 125, 141.

Def endants’ failure to effectively nonitor whether beneficiaries
receive all the services to which they are entitled (l1d., T 122-
124), conti nues.

Fourth, although AHCCCS increased the fee-for-service rate for
attendant care by 22.7% it increased the HCBS conponents of the
capitation rates for non-ventil ator dependent beneficiaries by only
15.3% Statement of Facts, 9 135. Since attendant care services
account for the vast majority of AHCCCS s HCBS costs (ld., T 138),
the 15.3%increase is likely too lowto attract a sufficient nunber
of attendant care workers for conpliance with § 1396a(a) (30)(A).

Fifth, defendants are still failing to ensure that wages and
benefits for HCBS workers are sufficient to enlist enough workers
to conply with § 1396a(a)(30)(A). Ef fective Cctober 1, 2001,
AHCCCS began requiring program contractors to pass through 11.7%

percent of the 15.3% HCBS rate increase to providers and to ensure
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t hat providers pass through sone portion of that 11.7% i ncrease to
HCBS wor ker s. Statenent of Facts, T 139. However, AHCCCS has no
witten plan or protocol for nonitoring the pass through, and has
failed to specify what portion of the 11. 7% i ncrease nust be passed
through to the underpaid HCBS workers. 1d., 1 140.

Si xth, defendants still have not adopted procedures that wl|
assure adequate rates are paid and home care services delivered in

future years. 1d., T 149.

5. HCBS Beneficiaries Mist Be Able To Freely Choose Medi cal
Assistance At Hone As An Alternative To Institutional
Care. 42 U S.C. § 1396n(c)(2)(C and (d)(2)(0O.

Anot her provision in the Medicaid statute that is applicable
here is the requirenent that when a state covers both institutional
and al ternative hone care, it nust allow individuals to choose which
kind of care they will receive. The courts have held that if one of
the choices is underfunded and thus unavail abl e, the beneficiary’s

right to freely choose is violated. Cranmer v. Chiles, 136 F. 3d 709

(11th CGr. 1998), Martinez v. Ibarra, 759 F.Supp. 664 (D.Colo.

1991), Benjamin H. v. Ohl, No. 3:99-0338, 1999 US Dist. LEXIS 22454 and

1999 US Dist LEXIS 22469 (S.D.WVa. July 15, 1999). Here the
defendants’ failure to adequately fund and nonitor the honme care
conponent of ALTCS deprives plaintiffs of their right to freely
choose to receive services in the comunity rather than in a nursing

home.

6. The Arizona State Plan Requires That HCBS Services Be
Provi ded To Eli gi bl e Persons.
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The State Plan submitted to the federal Medicaid agency by
Arizona prom ses specifically that home health services wll be
provided to individuals entitled to nursing facility services.
State Plan Under Title XIX of the Social Security Act Medical
Assi stance Program Section 3.1(a)(1)(vi), at 19b. This State Pl an
creates a federal obligation to provide the package of HCBS services
to all eligible beneficiaries. Federal law requires states to

conply with their Medicaid state plans. See Wsconsin Hosp. Ass'n

v. Reivitz, 820 F.2d 863, 868 (7th Cr. 1987) (holding that federal
regul ati ons make conpliance wth state plan a federal duty); 42
CF.R § 430.32(a)(requiring Federal governnment to determ ne whet her

states are conplying with their state plans); see also Barnes v.

Cohen, 749 F.2d 1009, 1019 & n.6 (3d Cir. 1984) (holding that
federal law required states to conply with their state plans under

the Ald to Fam |lies with Dependent Children program, cert. denied,

471 U.S. 1061 (1985).

C VI OLATION OF THE COWMUNITY | NTEGRATI ON MANDATE OF ADA, 42
US C § 12131-12134, AND | MPLEMENTI NG REGULATI ONS

The Anmericans Wth Disabilities Act of 1990 (ADA) was ‘“the
Federal Governnment’s npbst recent and extensive endﬁavor to address
di scrimnation against persons with disabilities.” 104 Stat. 337,

42 U.S.C. § 12131 et seq. In the ADA, Congress characterized the

> The ADA was preceded by the Rehabilitation Act of 1973, 29
US C § 794. The | aw devel oped under the Rehabilitation Act of
1973 is applicable to Title Il of the ADA. Easley v. Snider, 36
F.3d 297 (3d Gr. 1994), 28 C.F.R § 35.103.
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“segregation’ of persons wth disabilities as a “‘orm of
discrimnation,’” and referred to discrimnation that persists in the
area of ‘institutionalization.” §§ 12101(a)(2),(3), (5).” d nstead
v. L.C., 527 U.S. 581, 119 S.Ct. 2176 (1999).

Regul ati ons inplenmenting the anti-discrimnation provision of
the ADA applicable to public entity prograns (Title Il) require that
“la] public entity shall admnister services, prograns, and
activities in the nost integrated setting appropriate to the needs
of qualified individuals with disabilities.” 28 CF.R § 35.130(d).
This regulation, which articulates the “comunity integration
mandat e” of the ADA, is entitled to deference, and should be given
“controlling weight unless arbitrary, capricious, or manifestly

contrary to the statute.” Chevron U S. A, Inc. v. Natural Resources

Def ense council, Inc. 467 U S. 837, 844 (1984).

Inits semnal O nstead decision, the Suprenme Court applied the
“‘community integration mandate” of the ADA to hold that unnecessary

institutionalization of disabled individuals constitutes prohibited

discrimhnation. Onstead v. L.C, 527 U. S. 581, 119 S.Ct. 2176
(1999).°% Identifying the policies underlying the ADA, the Court

noted that institutionalization “perpetuates unwarranted assunptions

® Recently, in Board of Trustees of the University of Al abama
v. Garrett, US 121 S. Q. 955 (2001), the Supreme Court held
t hat Congress did not have authority to waive state imunity from
suits for damages under Title | of the ADA (involving clains by
state enpl oyees for enploynent discrimnation). Garrett does not
affect A nstead clains involving injunctive relief for state
services arising under Title Il of the ADA. 1d. at 960 n.1, 968
n. 9.
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that these individuals are incapable or unworthy of contributing to
life in the comunity.” 1d., at 600. Mor eover, segregation of
di sabled individuals in institutions prevents themfrom enjoying the
famly contacts and social, work, econom c, educational and cul tural
opportunities of every day life. 1d., at 601.

The two plaintiffs in O nmstead had been confined in a Georgia
psychiatric hospital Ilong after nental health professionals
determ ned that they could be rel eased, because of the |ong waiting
lists for adm ssion to community based treatnent prograns. The
Supreme Court affirmed the Eleventh Crcuit holding that the ADA
requires states to provide conmunity-based treatnent for persons

with nmental disabilities when determ ned appropriate by treatnent

professionals. 1d., at 607.

The Court recogni zed that the ADA does not require a state to
“fundanentally alter” its prograns in order to deinstitutionalize
disabled individuals, citing 28 CF. R § 35.130(b)(7). |If the state

could show that, “in the allocation of available resources,
imrediate relief for the plaintiffs would be inequitable given the

responsibility the State has undertaken for the care and treatnent”

of persons with simlar disabilities. [|d. at 604.
It is clear that the shortage of home care workers in the
Arizona HCBS program forces sone recipients into nursing hones.

Recipients are often told by their case managers that if they are
not satisfied, e.g. with home care workers who don't show up in to
hel p t hem out of bed, they can go into nursing honmes. Al an Shafer,

ALTCS Manager, testified in his deposition that the alternative
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of fered HCBS reci pients who cannot get along w thout reliable hone
care is institutionalization. Dep. of Shafer, 149:23. Furthernore,
Ann Meyer, Executive Director of DI RECT, states in her declaration
that individuals living in nursing hones are unable to nove back
into the community because of the well-known unreliability of ALTCS
HCBS services. Statenent of Facts, 9 76. Defendants’ failure to
cure the deficiencies in HCBS undoubtedly deprives Arizona HCBS
beneficiaries of their right under the Medicaid statute to receive
services in a comunity setting.

A simlar situation was presented in Helen L. v. Didario, 46

F.3d 325 (3d. Gr. 1995), cert. denied sub nom Pennsylvania Sect’y

of Public Wlfare v. Idell S, 516 U S 813. Plaintiff was a 43 year

ol d nursing home resident paralyzed fromthe wai st dowmn. Although
she was capable of residing in the cormmunity, she was unable to do
SO0 because the state did not fund its attendant care program
adequat el y and she was placed on a waiting list. Helen L., 46 F. 3d
at 329. The Third Grcuit held that the failure of the state to
provide services to plaintiff in the conmmunity violated the
i ntegration mandate of the ADA

The court rejected the state’s argunment that providing
addi tional attendant care services to plaintiff would violate the
“fundamental alterations” [imtation in the ADA, since the cost of
provi ding additional services in the community was |ess than the
cost of providing the services in an institution and would not alter
the “essential nature” of the program 1d., at 325. See al so

Rolland v. Celluci, 52 F.Supp. 2d 231, 237, and Lewis v. New MeXico
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Dept. of Health, 94 F.Supp.2d 1217 (D.N. Mex. 2000), aff’d on other

grounds, F.3d , 2001 W 930006 (10th Cr. 2001).

Li ke the plaintiff in Helen L., plaintiffs here ask only that
AHCCCS “ful fill its own obligations under state law’ (id., at 338),
by providing themw th the home care services prescribed in their
care plans. The home care benefit is one to which plaintiffs are
entitled under the Medicaid statute; however, the conmunity
integration nandate of the ADA adds an extraordinary inpetus for the
state to ensure that its benefits are fully and unstintingly
avai l able. Currently, defendants fall far short of neeting that

obl i gati on.

D. FAI LURE TO PROVI DE HOVE CARE SERVI CES PRESCRI BED | N PLAI NTI FFS
CARE PLANS VI OLATES SECTI ON 504 OF THE REHABI LI TATI ON ACT OF
1973, AT 29 U.S.C. § 794 AND | MPLEMENTI NG REGULATI ONS, AT 28
C.F.R § 41.51 (d) AND 42 CF.R § 84.4(b)(1)(iii) AND (b)(2).
For the reasons di scussed above regardi ng the ADA, defendants

are also violating section 504 of the Rehabilitation Act of 1973, 29

US C § 794, and inplenenting regulations. Section 504 states in

rel evant part:

No otherwi se qualified individual with a disability in
the United States, as defined in section 705(20) of this
title, shall, solely by reason of her or his disability,
be excluded from the participation in, be denied the
benefits of, or be subjected to discrimnation under any
program or activity receiving Federal fi nanci al
assi stance .

29 U S.C. § 794. The elenents of a section 504 claim as shown by
the above statutory |anguage, are: (1) the plaintiff is an

“individual wth a disability,” as that termis defined in 29 U S C
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§ 705(20); (2) the plaintiff is “otherwise qualified” to participate
in the program or activity; (3) the program or activity receives
Federal financial assistance; and (4) the plaintiff, solely by
reason of her or his disability, is being excluded from the
participation in, being denied the benefits of, or being subjected
to discrimnation under the programor activity. Each of these four
elements is net in this case.

First, plaintiffs are individuals with disabilities within the
meaning of 29 U.S.C. § 705(20)(B). That section defines the term
‘“i’'ndividual with a disability” to include a person who ‘has a
physi cal or nental inpairnment which substantially [imts one or nore
of such person's major life activities.” Plaintiffs are
substantially limted in various major life activities, including

caring for thenselves, walking, performng nanual tasks, and

wor ki ng.
Second, plaintiffs are “otherwise qualified” to participate in
ALTCS and receive HCBS services. The nanmed plaintiffs have been

found eligible for HCBS services. Further, the Court certified a
class consisting of all persons in the State of Arizona who have
been or will be eligible for HCBS services from AHCCCS, but are not
provided with the full anmpunt of such services prescribed in their
care plans. Oder Certifying a Cass Action at 7. Third, the
program at issue in this case--ALTCS--receives Federal financial
assi st ance.
Fourth, for the reasons di scussed above regarding plaintiffs

ADA claim defendants' failure to provide HCBS services constitutes

- 35 -
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disability discrimnation. Like the ADA, section 504 requires that
services be provided in the nost integrated setting appropriate to

the person's needs. Makin v. Russell, 114 F. Supp.2d 1017, 1036 (D

Haw. 1999). Regul ations inplenmenting section 504 explicitly require
that services be provided in the nost integrated setting appropriate
to the person's needs. 28 CF.R § 41.51(d); 45 CF.R §
84.4(b)(2). Further, the U 'S. Departnment of Health and Human
Services has issued a letter stating that the integration mandate as

interpreted by A nstead applies to section 504.

Section 504 and the ADA use the sanme definition of
disability. Title Il of the ADA extends Section 504's
prohibition of discrimnation in Federally assisted
prograns to all activities of State governnents,
including those that do not receive Federal financial
assistance. Although the O nstead decision interpreted
the ADA, unjustified segregation by a Federally funded
program woul d al so constitute disability discrimnation
under Section 504.

Letter from US. Dep't of HHS (Health Care Financing
Adm nistration and Ofice for Cvil R ghts) to State Mdicaid
Directors, Onstead Update No. 2 (July 25, 2000), answer to question

15, available at http://ww. hcfa. gov/ nedi cai d/ snmd72500. ht m

Since the four elenents of a section 504 claimare net in this
case, Plaintiffs are entitled to injunctive and declaratory relief
against the three defendants pursuant to 29 US. C. § 794 and
794a(a)(2). Further, plaintiffs are entitled to such relief against

def endant Bi edess under 42 U.S.C. § 1983. See Ransom v. Arizona

Board of Regents, 983 F. Supp. 895, 903-04 (D. Ariz. 1997) (holding

that section 504 is enforceable under 42 U S. C. § 1983).
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E. FAI LURE TO PROVI DE DENI AL NOTI CES TO HCBS BENEFI Cl ARI ES WHEN
THE HOVE CARE SERVI CES PRESCRI BED | N PLAI NTI FFS CARE PLANS ARE
NOI PROVI DED VI OLATES DUE PRCCESS, THE FEDERAL MEDI CAID
STATUTE AND REGULATI ONS.

Def endants’ refusal to require its programcontractors to give
notice and hearing rights when they fail to provide hone care
services to which plaintiffs are entitled viol ates numerous federal
and state | aws.

The due process clause of the U S, Constitution applies to the
failure of ALTCS program contractors to provide home care services
because the contractors have assuned the State’s obligation to

provi de these services. Perry v. Chen, 985 F.Supp. 1197, 1203

(D. Ariz. 1996). Due process clearly includes notice and an
opportunity for the beneficiary to appeal. WNMathews v. Eldridge, 424
U S 319, 334-335 (1976). See also Gijlva v. Shal al a, 946 F. Supp.

747 (D.Ariz. 1996), aff’d, 152 F.3d 1115 (9th Cr. 1998), vacated
and remanded, 119 S. Ct. 1573 (1999), remanded and judgnent vacat ed,

185 F. 2d 1075 (9th Cir. 1999), settlenent approved, Oder Re O ass

Action Settlenent Agreenent, ClV 93-711 TUC ACM (D. Ariz. Dec. 4,
2000); J.K v. Dillenberg, 836 F.Supp. 694 (D. Ariz. 1993).

The notice itself nust be sufficiently detailed to be
meani ngful . Verbal explanations fromthe beneficiary’s case worker

do not neet due process standards. Rodriguez by Corella v. Chen,

985 F. Supp. 1189, 1194-1195 (D. Ariz. 1996), appeal dism ssed, 121

F.3d 716 (9th Cr. July 23, 1997).
The requirenent for a fair hearing opportunity set out in the

Medicaid statute at 42 U S.C. § 1396a(a)(3) also includes the
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necessary precondition that notice be given. The federal Medicaid
regul ati ons requiring that program beneficiaries be given notice and
hearing rights, 42 CF. R § 431.200 et seq., are also applicable.
Perry v. Chen, 985 F. Supp. at 1204.

The AHCCCS adm ni stration takes the position that notice i s not
requi red because there has been no official denial when it fails to
provi de authorized services. But the strong policy reasons for
requiring notice apply whenever there is a deprivation of property,
whet her the deprivation was deliberate or negligent. Thus, notice
was required of a caseworker’s “adverse action” even when there had
been no official denial of a Medicaid covered service. Boatnman v.
Hamons, 164 F. 3d 286, 288-289 (6th Gr. 1998) (caseworker denial of
transportation assistance, only covered when not otherw se
avai l abl e).

The underlying reasons for requiring notice generally focus on
protection of the beneficiary, particularly of his/her right to due
process when services are denied. However, in this situation where
the state has failed to nonitor whether its programcontractors are
actual ly delivering home care services to beneficiaries, notice to
the beneficiary would serve another useful purpose. Since
beneficiaries who object to the lack of services would be able to
appeal to AHCCCS, giving notice to them would provide defendants
with information about the extent of the deficits in program
contractors’ performance.

CONCLUSI ON

The defendants’ failure to adopt reasonable procedures to
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provide sufficient workers to assure quality care for HCBS
beneficiaries violates several provisions of the federal Medicaid
law. In addition, defendants’ failure to provide life sustaining
honme care forces beneficiaries into institutions, in violation of
the ADA and the Rehabilitation Act of 1973. Finally, defendants’
refusal to give beneficiaries notice and appeal rights when hone
care services are not provided violates the due process clause as
wel |l as federal Medicaid law. Accordingly, plaintiffs are entitled

to declaratory and injunctive relief as set out in the Conplaint.

DATED: Qct ober 8 , 2001.
Respectful 'y subm tted,
ARl ZONA CENTER FOR DI SABI LI TY LAW
DNA PEOPLES LEGAL SERVI CES
AARP LI TI GATI ON
/s/ Sally Hart
Sally Hart
Attorneys for Plaintiffs
On the Brief:
Sally Hart

St ephen Pal evitz
Sarah Lenz Lock



