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UNITED STATESDISTRICT COURT
DISTRICT OF ARIZONA

PEG BALL, CREE JAMES, aminor person by
and through her grandfather and guardian BENNIE
JAMES, and JEANNE SPINKA, asindividuas
and as representatives of aclass of persons
smilarly Stuated,

No. CIV 00 - 67 TUC ACM

MEMORANDUM IN SUPPORT
OF MOTION TO CERTIFY
A CLASSACTION

Plaintiffs,
V.

PHYLLIS BIEDESS, Director of the Arizona Hedth
Care Cogt Containment System, THE ARIZONA
HEALTH CARE COST CONTAINMENT
SYSTEM ADMINISTRATION, and the STATE
OF ARIZONA,

N N N N N N N N N N N N N N

Defendants.
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INTRODUCTION

The subject of thislawsuit isAHCCCS program policies and practicesin administering its Home



© 00 N o o b~ w N P

N N DN DN N N N NN R B B R R R p p p
0 N 0o R W N B O © 0 N o Ul W N R O

and Community Based Services[HCBS] benefit. Theplaintiffsare disabledindividuaswho areharmed by
aseriousdeficiency in defendants adminigration of the HCBS benefit -- the widespread lack of homecare
services prescribed for them to remain living inthe community. Named plaintiffs seek to compe defendants
to reform this deficiency on behaf of themsdaves and a Satewide class of HCBS beneficiaries.

The AHCCCSHCBS benefitisajoint program of thefederd and state governments. Inchoosing
to participatein thefedera Medicaid program, AHCCCS has agreed to comply with standards established
in the Medicaid statute and regulations. Plaintiffs believe that anumber of these standards are violated by
the inadequacy of HCBS attendant care services. Plaintiffs aso believe that defendants failureto provide
attendant care services violates Arizona's AHCCCS datute and its Medicaid State Plan.  Findly,
defendants policy of giving no denid notices with gpped rightswhen it failsto provide home care services
violates condtitutiona and statutory protections.

Three origind named plaintiffs file this motion for class cartification. Seven more HCBS digible
individuas seek to join them and have concurrently filed amotion to intervene as additiona named plaintiffs.

Their cases are Smilar to those of the origind named plaintiffs in that they have not received home care
sarvices to which they are entitled which puts them at risk of inditutionaization. Their cases provide
additiona facts about the grievous hardships caused by defendants failureto provide promised servicesto
those struggling to remain in their homes.

ARGUMENT

1 PLAINTIFFS SEEK CHANGESIN DEFENDANTS- HCBS POLICIESAND PRACTICES
TO ASSURE THAT HOME CARE SERVICESWILL BE PROVIDED

A. HCBS Recipients Go Without Prescribed Attendant Care Services And Have No
Remedy Under the Defendants Adminigiration of the Home Hedth Benefit.

Named plaintiffsin this case, Peg Ball, Cree James, and Jeanne Spinka, are disabled individuals
who have been determined dligible for HCBS services that include home care under plans developed for
them by their AHCCCS contracting providers. However, each of the named plaintiffs has gonewithout her
needed home care services for substantia periods of time. When AHCCCS failed to send the promised
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home care workers, it gave plaintiffs no written noticesthat would advise them of the availability of appeds
or other remedies.

Peg Bdl, who has quadriplegia and deep gpnea, has an HCBS care plan that cdls for her to
receive 50 hours of attendant care per week, but has actualy received much less, with congtant changesand
resgnations of saff. She has managed to survivethrough the unpaid services of her companion, but had to
go into anursang home in 1997 when her companion could not care for her.

Faintiff Cree Jamesisan 8 year old with periventriular leukomaacia, mental retardation and developmentd

delay, whose care plan callsfor 60 hoursof home care monthly aswell asrespite care. Her grandparents
have been forced to carefor her without assistance for long periods of time dueto thefailure of HCBStofill

and maintain her care plan. Jeanne Spinka has quadriplegia with limited use of her hands as a result of

Infantile Progressive Spinal Muscular Dystrophy and needstotal care. Her HCBS plan prescribes 40 hours
of attendant care per week, but because she is actudly receiving only 25 hours her 82 year old mother
attemptsto help, a risk to her own frail hedth. Plaintiffs have been told by resgning home care workers
that their salaries and working conditions under the HCBS program are so poor that they cannot continueto
work for the program.

The named plaintiffs have no remedies for the fallure of AHCCCS to provide them with the
attendant care servicesto which they areentitted. AHCCCS givesno notice of adverse action whenit fails
tofill acare plan because it does not consider thisto beadenid of services. HCBSrecipientsreport that if
they complain about the lack of servicesthey aretold by their case managers that they can get dways get
sarvices in a nurang home. Beneficiaries who report thefts or unrdiability of their workers are labeled
Adifficult@ by their case managers and receive fewer worker assgnments.  Some HCBS recipients have
managed to file grievanceswith their hedlth plansand find that more servicesare provided for ashort period
of time, but the problem aways reoccurs.

Inadditionto theorigina three named plaintiffs, seven more HCBSrecipientshavefiled amotion to
intervene as named plaintiffs. Ther fact Stuaionsare Smilar to those of the origind named plaintiffsin that

they desperately need home care sarvices in order to remain living in the community, but have actudly
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received far less services from the defendants than the amounts prescribed for them.

B. The Law Requires Defendants To Provide Adequate Home Care Services To HCBS
Recipients

The defendants: failure to provide home care servicesto individuds entitted to HCBS servicesin
Arizonaviolates a number of provisons of federd and State law.

The federa Medicaid Statute and regulations contain specific requirements for state programslike
AHCCCS that areviolated by the defendants current policiesand practices, including: the requirement of
42 U.S.C. " 1396a(a)(8) that Medicaid ass stance be furnished with reasonable promptness to igible
individuds;, the requirement of 42 C.F.R. * 435.930(b) that once an individua has been found digiblefor
Medicad services, the gate agency must continue to provide such services until the recipient is found
indigible; the provisonin 42 U.S.C. * 1396a(a)(10)(A)(ii)(V1) that HCBS services be made available to
persons who would otherwise be digible for inditutiond care; the requirement under U.SC. *
1396a(a)(30)A) that state payment rates for Medicaid services be sufficient to make providersavailableto
Medicaid beneficiaries to the same extent that they are available to the generd population; and the
requirement in 42 U.S.C. * 1396n(c)(2)(C) and (d)(2)(C) that an HCBS dligible beneficiary be able to
freely choose to receive medicd assstance at home as an dternative to recalving inditutiona care.

Thefailure of defendant AHCCCS to provide plaintiffs with the home care services prescribed in
their HCBS care plansadso violates provisons of Arizonagtate law, including thefollowing: the requirement
of A.R.S. " 36-2931 et seg. that long term care services a home be made available to persons at risk of
inditutiondization who choose them as an dternative to nursing facility services, and the defendant:s
agreement in their Arizona State Plan that HCBS services would be provided to digible persons.

Thefallure of defendantsto provide plaintiffswith the home care services prescribed intheir HCBS
care plansaso violatesthe provision of the Americanswith DisabilitiesAct [ADA] at 42 U.S.C. " "12131-
12134 and its implementing regulations which require AHCCCS sarvices to be made available in the
community rather than in inditutions where to do o will meet the needs of qudified individuas with
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disabilities. It so violates Section 504 of the Rehabilitation Act of 1973, asamended, 29 U.S.C. * 794,
and its implementing regulations. The regulations violated include, but are not limited to, 28 CFR. *
41.52(d) and 45 C.F.R. " 84.4(b)(a)(iii) and (b)(2). Thedeficienciesin HCBS attendant care servicesalso
violate 42 U.S.C. " 1983 [known as the Federd Civil Rights Act]
Findly, the failure of defendant AHCCCS to give denid notices with information about

appeal proceduresto HCBS beneficiarieswhose home care plansare not being met violatesthe notice and
hearing requirements of the Due Process Clause of the Fourteenth Amendment to the United States
Condtitution; thefederal Medicaid statute at 42 U.S.C. * 1396&(3)(3), and thefedera Medicaid regulations
at 42 C.F.R. " 431.200 et seq.; and " 1983 of the Federd Civil RightsAct. It further violatesthe notice,
grievance and hearing requirements of the slate AHCCCS gtatute at A..R.S. * 36-2903.01, and thestate
AHCCCS regulations at A.A.C. R9-22-316.

C. Named Plaintiffs Seek Relief On Behdf Of Themsdves And A Class Of Persons Entitled
To HCBS Services Who Are Not Receiving Prescribed Attendant Care Services

Paintiffs ask the Court to issue a declaratory judgment holding defendant=s policies and practices
with respect to attendant care services under the HCBS program violate the Medicaid statute and
regulations, the AHCCCS datute and the Arizona State Plan; the ADA and Section 504 of the
Rehabilitation Act together with their regulations; the Federd Civil Rights Act (42 U.S.C. " 1983); and
notice and hearing requirements of the Due Process Clause, the Medicaid statute and regulations, the
Federa Civil Rights Act, and the AHCCCS statute and regulations. They further ask the Court to issue
injunctiverdief prohibiting defendants from failing to provide HCBS beneficiarieswith sufficient home care
services, and notice and apped rightswhen servicesarenot provided. Findly, they ask the Court to require
the defendantsto devise an adminidrative plan for assuring that plaintiffsreceivether prescribed home care
services.

Certification of astatewide class of HCBSrecipientsisan appropriate way to expeditioudy resolve
theissuesrased in thislitigation. The Ninth Circuit has observed that Athe centra purposeof Rule23. ..
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[ig] to have litigation in which common interests or common questions of law or fact prevail, disposed of,

wherefeasble, inasngle lavsuiti Domingo v. New England Fish Co., 727 F.2d 1429, 1444, modified

on other grounds, 742 F.2d 520 (9" Cir. 1984). The purpose of Rule 23 would be carried out by
certification of a class in this case because the putative class members are dl subject to the chalenged
AHCCCS policies and procedures at issue here.
. ALL OF THE REQUIREMENTS OF RULE 23 ARE SATISFED

For certification of aclassaction under F.R.Civ.P. 23, the class must satisfy the four requirements
of the following subsection (a) and &t |east one of the requirements of subsection (b). Blakev. Arnett, 663
F.2d 906, 912 (9" Cir. 1981); Wehner v. Syntex Corp., 117 F.R.D.641, 643 (N.D.Cal. 1987). These

requirements are fully met in this case.

A. The Size Of The Class Along With Other Factors Makes Joinder Of All Class
Members Impracticable

Although commonly referred to as the numerosity requirement, Rule 23(a)(1) encompasses

congderation of severd factors, only one of which isclasssze. Nationd Assn of Radiaion Survivorsy.

Walters, 111 F.R.D. 595, 599 (N.D.Cal. 1986); Thonenv. McNeil-Akron, Inc., 661 F.Supp. 1271, 1273

(N.D.Ohio 1986) (citing Newberg on Class Actions, * 3.03 (1985).

Tostidy thisfactor, adlass plaintiff must show that the difficulty or inconvenience of joinder makes
dass litigation desirable. Harris v. PAm Springs Alpine Estates, Inc., 329 F.2d 909, 913-914 (9" Cir.

1965); Internationad Molders and Allied Workers Loca Union No. 164 v. Nelson, 102 F.R.D. 457, 461

(N.D.C4l. 1983). Often this showing can be accomplished through sheer numbers, but in someinstances
Aother indiciaof impracticability@ should be considered. Jordanv. County of LosAngeles, 669 F.2d 1311,

1319 (9" Cir.), vacated on other grounds, 459 U.S. 810 (1982). In this casethe dlassis sufficiently large
that its Sze done satisfiesthe requirement of impracticability, but intheinterest of caution, the other relevant
consderations will aso be discussed.

Statistics published by defendant AHCCCS show that in 1998 12,131 personsreceived ALTCS
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community based services. AHCCCS, Community Based Report (1998). The AHCCCS report also

dtated that the various home and community based services are expected to grow annudly at between 4
percent and 15 percent. Projected units of home care services needed by digible personsin 1999-2000
were; attendant care hours, 2,970,743; homemaker hours, 389,064; persona care hours, 985,844;
respite/in-home hours, 61,601.  1d., Attachment 6.

Clearly, thisclassis sufficiently largeto satify theimpracticability requirement based on Sze done.
However, even if the class were smaller, Aother indicia of impracticabilityd would satisfy the first dement.
Thereis geographic diversity of the class, asits members are scattered across the sate of Arizona. They
are dso, by definition, ederly and disabled people with limited income and resources who would find it
difficult or impossibleto finance separate, individua lawsuits. Further, they seek declaratory and injunctive
relief, another factor that demonstrates impracticability of joinder. Jordan, 669 F.2d at 1319; Nationa
Assn of Radiaion Survivors, 111 F.R.D. at 600. Findly, the classconssts of Aunnamed and unknowable

future members. . . [whosg] joinder a thistime isimpracticable,i another relevant consderation. Cruz v.
Bowen, 672 F.Supp. 1300, 1304 (N.C.Cal. 1987).

This case presents a classic instance d impracticability of joinder. Thousands of ederly and
disabled people who are spread across the state need injunctiverelief to protect them from the defendants:
inadequate policies. Rule 23(a)(1) is clearly stisfied.

B. There Are Common Questions Of Fact Or Law

Rule 23(a)(2) requires that Aplaintiffsmust establish thet thereare questions of law or fact common
to theclassasawholef National Assnof Radiaion Survivors, 111 F.R.D. at 600 (emphasisin origind).

The rule Adoes not require that every question of law and fact be common to every member of the class.(
Jordan, 669 F.2d at 1320 (citations omitted). Because of the Apermissive gpplicationi whichisgenerdly
given to it, Athe commondlity requirement is usudly found to be satisfied.f 1bid.

Here plaintiffsraise anumber of legd issuesthat are common to the classmembers. The common
questions of law chdlenge AHCCCS adminigtrative policies and practices that fall to assure adequate

amounts of home care servicesto HCBSrecipients. Both named plaintiffsand class members contend that
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these policies and practices violate requirements of the Medicaid statute and regulations, the AHCCCS
datute and State Plan, the ADA and Rehabilitation Act statutes and regulations, and the Federa Civil Rights
Act. Named plaintiffsaswell as class members aso contend that AHCCCS: policy and practice of refusng
to givenotice of gpped rightswhen prescribed attendant care servicesare not provided violates procedurd
requirements of the Due Process Clause of the Constitution, the Medicaid statute and regulations, * 1983 of
the Federd Civil Rights Act, and the Arizona AHCCCS satute and regulations.

AThe commondlity requirement is satisfied where the question of law linking the class membersis
substantidly related to the resol ution of thelitigation even through theindividuasare not identically Stuated.i
Jordan, 669 F.2d 1320 (citation omitted). Here, the questionsof law are not merdly substantialy related to
the resolution of the litigation, but are the subject of the litigation. The commondlity requirement is essly
satisfied.

C. The Named Flantiffs Claims Are Typical Of The Clams Of The Class Members

Rule 23(a)(3) requires that the claims of the representative parties must be typica of the clams of

the class members. This requirement has been explained by the 9" Circuit as follows
Thetypicdity requirement is designed to assure that the named representativessinterestsare
digned with those of the dlass. Where there is such an dignment of interests, a named
plaintiff who vigoroudy pursues his or her own interests will necessarily advance the
interestsof theclass. Inthisrespect, thetypicality requirement isclosely related to both the
23(a)(2) requirement that there be common questions of law or fact and the 23(a)(4)
requirement that the named plaintiff adequately protect the interests of the class.

Jordan, 669 F.2d at 1321. See also, e.g., Genera Telephone Co. of Southwest v. Falcon, 457 U.S.

147, 157 n. 13 (1982); LaDuke v. Nelson, 762 F.2d 1318, 1332 (1985), modified on other

grounds, 796 F.2d 309 (9" Cir. 1985); Cruz v. Bowen, supra, 672 F.Supp. at 1305.
Here, the named plaintiffs clams are typical of those of the class members for essentidly the
same reason that commondity is satisfied. See Wehner v. Syntex Corp., 117 F.R.D. a 644. Their

clams arise from defendants: uniform statewide policies and practices with repect to administration of
the HCBS program that violate recipients rights under the severd federd and state laws cited above.

All of the class members are affected by these policies and practices in Smilar manner to the named
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plaintiffs because, by definition, they are persons who have not received the full amount of attendant
care services prescribed in their HCBS care plans. Thus, the class members will be benefitted by the
relief requested by the named plaintiffs.

D. The Class Representatives Will Fairly And Adequately Protect The Interests Of  The
Class Members

The fina requirement of Rule 23(a) is that the representative parties be able to fairly and
adequatdly protect the interests of the class. F.R.Civ.P. 23(a)(4). The Ninth Circuit hes explained this
requirement asfollows: A[a]dequacy of representation depends on the qudifications of counsd for the
representatives, an absence of antagonism, a sharing of interests between the representatives and the
absentees, and the unlikelihood thet the suit is collusve@ 1n re Northern Didrict of Cdlifornia, Dalkon

Shield 1UD Products Liability Litigation v.A.H. Robbins Co., 693 F.2d 847, 855 (9" Cir. 1982)

(citations omitted), cert. denied, 459 U.S. 1171 (1983).
The named plaintiffs: interests are obvioudy not antagonigtic to the interests of the class.
Named plaintiffs and class members seek the same results in compelling defendants to make changesin
their HCBS policies and procedures necessary to ensure that beneficiaries are actudly provided with
the attendant care services to which they are entitled under the law. The named plaintiffs: vigorous
pursuit of these goas will necessarily benefit the class members. There exists no conflict of interests.
AThe adequacy [of representation] heading also factors in competency and conflicts of class
counsd.; Amchem Products, Inc. v. Windsor, _ U.S. _, 117 S.Ct. 2231, 2251 n.20 (1997). Plaintiffs:

attorneys are experienced in litigation involving the procedural and substantive rights of Medicaid and
Medicare beneficiaries. They have represented plaintiffs in numerous class actionsin federa courts. A
representative sample of casesin which plaintiffs counsel have acted as lead counsd include: Grijdvav.
Shdda, 946 F.Supp. 747 (D.Ariz. 1996, aff:d, 152 F.3d 1115 (9" Cir. 1998), vacated and
remanded, 119 S.Ct. 1573 (U.S. May 3, 1999), vacated and remanded, 185 F.3d 1075 (9" Cir.
1999); Perry v. Chen, 985 F.Supp. 1197 (D.Ariz. 1996); Linoz v. Heckler, 800 F.2d 870 (9" Cir.
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1986); Vorger v. Sullivan, 709 F.Supp. 934 (C.D.Cal. 1989); JK. v. Schamadan, CIV 91-261-

TUC-IMR,; (D.Ariz. 1991); Heider v. Chen, CV 95-1615 PHX-PGR (D.Ariz. 1995); Laimore v.
Chen, CV 9501450 PHX EHC (D.Ariz. 1995); and Arnold v. ADHS, 160 Ariz. 593, 775 P.2d 521

(Ariz. 1989).

1. DEFENDANTS HAVE ACTED ON GROUNDS GENERALLY APPLICABLE TO THE
CLASS OF HCBS RECIPIENTS

In addition to the four requirements of Rule 23(a), plaintiffs must also saisty one subdivison of
Rule 23(b). This case meets the requirement of Rule 23(b) that Athe party opposing the class has acted
or refused to act on grounds generaly applicable to the class, thereby making appropriate fina
injunctive relief with respect to the classasawhale.. . . .f F.R.Civ.P. 23(b)(2).

As discussed above, defendants HCBS policies and practices apply to all HCBS recipients
datewide. Theseinclude: the process by which the defendants contract with loca providers of HCBS
sarvices, the defendants: practices with respect to monitoring and supervision of providers ddivery of
sarvices, and the defendants: policies concerning notice and remedies for HCBS beneficiaries who have
not received promised services. Plaintiffs seek declaratory and injunctive rdief to prohibit the
defendants from continuing their generd policiesand practices that deprive beneficiaries of home care
services and violate the applicable laws.

Thisis precisdy the kind of lawsuit in which certification of aclass under Rule 23(b)(2) is
appropriate. See Elliott v. Weinberger, 564 F.2d 1219, 1229 (9" Cir. 1977), aff:d in part and rev=d

in part on other grounds sub nom. Cdifano v. Y amasaki, 442 U.S.682 (1979).

CONCLUSION
The four factors of Rule 23(a) and one subdivison of Rule 23 (b) are present in this case, and
plaintiffs accordingly ask that a class be certified.
DATED: , 2000.
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Respectfully submitted,

ARIZONA CENTER FOR DISABILITY LAW
DNA PEOPLES LEGAL SERVICES
AARPLITIGATION

by Sdly Hart
Attorneys for Plaintiffs
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