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A. Using ThisInstructional Guide

1 This guide was developed to asss individuas with disabilitiesin understanding their legd rights
in postsecondary educationd programs. Postsecondary educationd facilities include colleges,
universties, vocationd, trade and technica schools.

2. Thisguide is divided into two sections. The first section offers an introduction to the laws that
prohibit discrimination of students with disabilities in postsecondary programs. The second section
provides answers to commonly-asked questions about students rights. This guide isto be used with an
action guide which provides self-advocacy strategies, form and sample letters, and resources for
resolving problems in postsecondary programs. There are two action guides: One for studentsin
publicly-funded schools and the other for those attending private schools. If you would like an action
guide, call the Center to request a copy.

3. Throughout the guide, there are citations to the location of laws. Generdly, it is not necessary
for students to be familiar with these specific citations or to obtain copies of the law. These citations are
included if the student needs to provide the postsecondary ingtitution with the legd authority for the
request. These citations would aso be helpful to a private atorney who represents a person with a
disability. Thefollowingisalist of abbreviaions used in the citations:

CFR = Code of Federd Regulations
USC = United States Code

DOE = Department of Education
OCR = Office of Civil Rights

ADA = Americans with Dissbilities Act



B. I ntroduction

This guide focuses on the legd rights of individuas with disabilities goplying to or atending
postsecondary educeationd facilities.

There are two federd laws which prohibit discriminaion againg individuas with disabilities
Section 504 of the Rehabilitation Act of 1973 ("Section 504") and the Americans With Disabilities Act
("ADA"). Section 504 appliesif the school receivesfederd financid assistance. Title 1l of the ADA
gopliesif the school is operated by the state, county, or a politica subdivison of the Sate, county, or
city, such as a community college digtrict. Title I11 of the ADA gppliesto dl private schools except
those operated by religious groups. If apostsecondary school receives federd financid assistance and
is operated by a state or local government, then both Section 504 and Title 11 of the ADA apply to the
inditution.

Section 504 of the Rehabilitation Act of 1973 provides:

No otherwise qualified individual with a disability . . . . shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance. .. 29 U.S.C. " 794(a).

Title1l of the ADA which covers sate-funded postsecondary ingtitutions provides.

No qualified individual with a disability . . . shall be excluded from participation

in or be denied the benefits of the services, programs, or activities of a public

entity . .. 42 U.S.C. " 12132 (Supp. V).

Thisguideis not a subgtitute for legd advice. The Arizona Center for Disability Law
recommends that persons obtain legd advice to resolve alegd dispute regarding discrimination on the
bass of adisability. Thisguide and the action guides are meant to provide people with disabilities with
information, examples about protections, and sdlf-advocacy strategies.

The Arizona Center for Disability Law isanon-profit, public interest law firm providing free
advocacy, information and referral services, legd research, community lega education, and, in selected
cases, legd representation to individuals with disabilities and advocacy organizations throughout



Arizona. The Center isthe desgnated protection and advocacy (P&A) system providing services for
Arizonans with awide range of physicd and mentd disabilities. Assstanceis provided for disability-
related issuesin established priority aress.

Information about the eigibility requirements and priorities are available from the Center upon
request. Assstanceis provided according to program eigibility requirements, priorities and staff
avallability.

C. Commonly-Asked Questions

Question #1. What schools are covered by the ADA and Section 5047

Answer: Federdly-funded schools are covered by Section 504. Other publicly-funded
schools are covered under Title 11 of the ADA. Privately-funded indtitutions are covered under Title 111
of the ADA. However, inditutions that are controlled by religious groups, such as a private Cathaolic
college, are not covered under Title 111 of the ADA. If aschool receives both federal and state funding,
then it would be covered under both Section 504 and Title 11 of the ADA. Univergties, colleges, trade
schools, vocationd schools, technicd programs, business colleges, and medicd training programs are
covered by one or more of these federad laws prohibiting discrimination.

Examples of schools covered by one of these anti-discrimingtion lawvs: University of Arizona,
Arizona State Univerdty, Northern Arizona University, Yavapa Community College, Pma
Community College, Mesa Community College, American Bartender School, PmaMedica
Indtitute, Interstate Career College, Arizona Indtitute of Interior Design, Arizona Ingtitute of Business
and Technology, Brodsky School of Red Edtate, ITT Technica Indtitute, Job Corp, and HDS
Truck Driving Ingtitute. Thisisnot acomplete list. There are many other schools covered by these
laws.

Question #2:  Who is protected by the ADA and Section 504?

Answer: A qudified individua with adisability. To be digible for protection under these
laws, a person must meet the definition of an individud with a disability and be qudified for the school
program. An individua with a disgbility is defined by the ADA and Section 504 as a person who:



@ has an actud disability* (which means aphysical or mental impairment that substantialy limits a
least one mgor life activity, incdluding learning);

Joan has cerebra palsy which affects her speech, requires her to use awhed chair, and limits the use
of her arms because of the difficulty of controlling movement. She has an actud disability because she
has aphysica condition that poses subgtantia limitations. John aso has cerebra pasy which only
affects hisleft Sde causng him to drag hisleft foot. His gpeech is unaffected. Heisright-handed and
his left hand can be used to assst him in two-handed activities. Although he has the same condition,
he would probably not be consdered as an individud with adisability under these laws.

Sarah has severe dydexia. She requested taped texts and ora tests as an accommodation for her
disability. She provided appropriate documentation from a psychologist that stated that her disability
subgtantidly limited her learning cgpabiilities and recommended that she be provided these
accommodations. Since the student's disability substantialy interferes with learning and reading, the
Univerdty agreed to provide the accommodations.

2 has arecord or higtory of adisability; or

Lacy has ahigtory of drug addition, but she successfully completed drug rehabilitation eight years ago
and isnot currently using drugs. Sheis denied admission to pharmacy school when she discloses her
past drug addiction. Sheis being discriminated against because of arecord of adisability.

3 is percaived as having a disability.

Joseph isastudent at Medica Careers, Inc., a private college, studying to be alaboratory technician.
Hisingructor knows that he is gay and tries to terminate Joseph from the program because he
believes he must be HIV-positive. Joseph is not HIV-postive, but he is terminated from the program.
He is being discriminated againgt because he is perceived to have a disahility.

Anindividud is qudified if ghe can meet the digibility requirements that are essentid to the
program.

1Some conditions are specifically excluded from coverage under the ADA and Section 504.
Those conditions include some sexual conditions and disorders, compulsive gambling, kleptomania,
pyromania, and persons currently illegally using drugs. Temporary conditions, such as pregnancy,
are not covered under the ADA. (Pregnancy discrimination is prohibited by the Pregnancy
Discrimination Act, which amended the Civil Rights Act.)

2Although a person who is currently illegally using drugs is not covered by the ADA, persons
who are in drug rehabilitation or have successfully completed a drug rehabilitation program are
covered. Persons who have a history of drug addiction are protected.



In addition to having a disahility, the individud must dso be qudified for the program or the
school. Under Section 504, in order to be considered quaified for the program, the person with the
disability must be able to meet the academic and technical requirements for admission or participation in
the school's educationa program or activity either with or without reasonable accommodations. Under
the ADA, a qudified person with a disability must be able to fulfill the essentid functions or reguirements

of the program either with or without reasonable accommodation.

Joshuaislegdly blind. Hislow vison prevents him from performing certain dinica requirements
(even with accommodeations) of the optometry program at Public Univerdaty (PU). Therefore, heis
not otherwise quaified for the program if those dlinica eements of the program are determined to
be core dements to the program.

Albertais studying to become a physcian's assstant at Ponderosa Career College. Shehasa
permanent injury to her back that prevents her from lifting more than 30 pounds. Periodicaly during
the dinica programs, sudents are required to transfer patients from wheelchairs and help carry
them to their beds. The student requests that she be exempted from this requirement due to her
disability or, that when a patient requires this assstance, Alberta be dlowed to request hep from
another sudent.  Lifting a patient would probably not be considered an essentid function or core
element of the physician's assstant program and could probably be waived as part of areasonable
accommodetion for that student.

Question #3:  Aretesting services such asthe Scholastic Aptitude Test (SAT),
Graduate Record Exam (GRE), Law School Admissions Test
(LSAT) and Medical School Admissions Test (MSAT) covered
by these laws?

Answer: Yes. Titlelll of the ADA appliesto pre-admission tests given by private entities
such as the ones mentioned above. The testing centers must aso provide reasonable accommodations
to students taking these exams. There are procedures set up by each testing entity for accommodating
applicants when an individua requests an accommodeation. An individua should follow those
procedures to request an accommodation. Currently, the laws do not prohibit the testing centers from
noting on the exam results that the test was taken under specid (non-standard) conditions. The ADA
and Section 504 do prohibit schools receiving the test reports from devauing or giving different weight

to scores achieved on standardized tests taken under non-standard conditions.



Question #4. Can the school ask pre-admission questions about an applicant's
disability?

Answer: No. Under Section 504, the facility may not make pre-admission inquiries about
whether an applicant has a disability. Following admission, aschool may make inquiries about a
disability for limited reasons, such as to assess whether an accommodation isrequired. While the ADA
and its regulations do not specifically address pre-admission inquiries, the schools covered only by the
ADA would probably be required to follow this same rule.

A school's admission formasked if gpplicants had "any disability or handicap” and provided a place
to check "yes' or "no". A ligt of disabilities with code numbers followed and applicants were
requested to enter the appropriate code(s). The form stated that the responses were voluntary,
were used to comply with federa reporting, and had no effect on admission to the school. The
Department of Education - Office of Civil Rights, the agency in charge of enforcing and investigating
charges of discrimination, held that the pre-admission inquiries were in violation of federd
regulations. 5 Nat'l Disab. Law Reporter & 36 (Dec. 16, 1993).

Job Opportunities for All (JOFA) receives federd funds which offers GED preparation courses and
vocational courses to youth 18 - 24 yearsold. JOFA had a section on the gpplication requesting
information about medications taken by the gpplicant. Paul answered that he was prescribed
Haldol. Suspecting amentd illness, before granting admission, the program asked for additiona
information about the reasons the medication was prescribed. The firgt question and follow-up
request for information are illega pre-admisson inquiries.

An gpplicant may choose to voluntarily disclose that She has a disability and request that the
disability be considered in the application process.

Jorge applied to enter aMaster's level counsdling program at Park College, a private graduate
school. The graduate school prefers candidates who have at least a 3.0 (on a4.0 scae) during their
undergraduate program. Jorge hasa 2.7 GPA. During college, he had an accident causing a spina
cord injury which required numerous surgeries and therapy. He usesawheedlchair. He believes
undergoing treetment lowered his grades, but he fedsthat positively dedling with his disability will be
an ass to his success as a counsdor. Jorge can choose to discuss his disability in the persona
satement he must provide to the program.




A school may ask questions regarding an individud's disability if that individud is gpplying for a
college or university program operated specificaly for aperson with adisability. If an gpplicant wants to
be considered for that specific program, the school may ask pre-admission questions regarding disability
to determineif Sheisdigible for admisson into the specia program.

The University of Arizona has aprogram called Strategic Alternative Learning Techniques (SALT)
for persons with learning disabilities. The Universty would be dlowed to ask questions regarding
the type of disability an applicant to the SALT program has in order to determine if that person
would be digible for admisson.

Question #5: Do pre-admission tests violate the ADA or Section 5047

Answer: No. However, to be permitted under the federal laws, admission tests must be
given in anon-discriminatory manner and reasonable accommodations must be provided when needed
by a student with a disability to have an equal educationa opportunity.® The purpose of the tests must
be to measure the gpplicant's aptitude or achievement leve, not the leve of hisher impairments. Though
pre-admission tests are not specificaly addressed in Title I1 and 111 of the ADA, the principlesin
Section 504 are the same as those in the ADA. Tests given by a school covered only by TitleIl or Title
Il of the ADA should follow these same guidelines for handling pre-admisson testing.

Section 504 provides the following:

1. Exams designed for persons with impaired sensory, manud, or spesking skills are offered at
equaly convenient locations, as often and astimely as are other examinations,

2. Theexamindtion isadministered in facilities thet are accessble to individuals with disabilities
or dternative ble arrangements are made for those who need an blefacility. Alternate
accessible arrangements may include taking the exam &t the home of the person with a disability with a

proctor, if accessible facilities or equipment are unavailable.

3Accommodeations that would cause an undue burden or hardship to the school would not be
required by Section 504 or Title Il of the ADA. Accommodations that would fundamentally alter the
operations would not be required for a school covered by Title Il of the ADA.



Ana has multiple sclerosis and usesawhedlchair. Sheisregistered to take the Graduate Record
Exam (GRE), but she knows that the exam location is not whedlchair accessble. Anacdlsthe GRE
office and requests thet the test be offered at a different location. Under Title 111 of the ADA, the
office must make other arrangemernts for her so that she may take the exam when she signed up for
it.

3. Required modifications to an examination may include changesin the length of time permitted

for completion of the exam and adaptation of the manner in which the exam is given.

Morgan has atraumatic brain injury. This makes it more difficult for him to concentrate on pen and
paper tasks. He requests an additiona hour to take a written exam at the school he hopesto
attend. Thiswould be a reasonable accommodation for the individud and the Chef Boyardee
Schoal of Culinary Arts should dlow this modification.

David has a speech impairment that includes stuttering. He has requested that an exam be given to
him in awritten rather than ord format. Aslong as changing the ora exam into awritten format
would not fundamentally ater the measurement of the skills or knowledge the exam isintended to
test, or result in an undue burden, then it should be provided for David.

4. If aprivae entity is proctoring the examination, they shall provide gppropriate auxiliary aids
for persons with impaired sensory, manud, or spesking skills unless the facility can show that thiswould
fundamentally dter the measurement of skills or knowledge thet the test is measuring - or that it would
result in an undue burden. Some aids that may be provided are: taped examinations, interpreters,

braille or large print examinations and answer sheets or qudified readers and transcribers.

Bruceisdeaf. Heregistersfor the test to become a certified mechanic and requests an interpreter
for the certification exam. The private testing ingtitution that administers the certification exam would
be covered under the ADA and required to provide Bruce with aqualified sign language interpreter
for the exam.




Question #6: Must a school lower its admissions standards for students with
disabilities?
Answer: No. The applicant with the disability must be qudified for the school or program. If
the gpplicant is qudified and meets the digibility criteriawith or without reasonable accommodations,
the student may not be denied admission based upon their disability.

Peatricia has a higtory of schizophrenia. She gpplied to the Graduate Business College with an
undergraduate GPA of 2.0 and a GRE score that ranked in the 10th percentile. She believes that
the cycles, treatment, and management of the schizophrenia caused her to fal behind in school
resulting in lower grades. The GPA's of the admitted students ranged from 3.5 to 4.0 and the GRE
scores were al aove the 75th percentile. The school would probably not be found in violation of
the law if they used this criteria to deny the individud's admittance to the College since the applicant
did not meet the school's admission criteria®

A nurgng sudent who was deaf was denied admission into a college clinica training program
because of her disability. The student brought an action under Section 504 dleging illega
discrimination. The United States Supreme Court held that the nursing student was not an
"otherwise qualified person” eigible for accommodation under the act because she would not be
able to meet dl of the program requirements. In this case, the university was not required to
provide admission into its clinical program because such an accommodation would "result in a
subgtantia modification to the existing program”.  The court held that Davis, the nursing
student, was not qualified for the program because " nothing less than close, individual
attention by the nursing ingructor would be sufficient to ensure patient safety if [Davig|
took part in theclinical portion of the nursing program (442 US at 409.) The court
determined that the University would need to lower the standards of its clinical program in order to
accommodate her disability. SE. Community College v. Davis 442 US 397 (1979).°

“If a school can show that the applicant's academic record is substantially weaker than those of
admitted students, the OCR will likely reject a claim of discrimination.

°This case is considered by many disability law advocates to be an unfair decision that is not
consistent with the purposes of these anti-discrimination laws. If anindividua is faced with a similar
Stuation as presented in this case, it may be advisable for the student to take an active role to provide
his/her own accommodation for the program (for example, offering to pay for a portion of the
accommodation) to assist him/her in succeeding in a program like this without the necessity of
challenging the school in court. Under current law, with a similar fact scenario, a school would not be in
violation of Section 504 or the ADA if it refused to accommodate a student under these circumstances.



A carpentry apprentice program has awritten admission test for dl prospective students. A student
with alearning disability requests that the admission test be waived or that an ord test be given
ingead. The student meets dl other criteriafor admisson (i.e,, G.E.D or High School Diploma).
The apprenticeship program should provide this accommodation unless it can show that the test
measures areading level which isrequired for carpentry.

Question #7:  Does a school have to provide accommodations to students?

Answer: If the person is aqudified individua with a disability, then the schoal is required to
provide disability-related accommodations to that person, when necessary. Thereisalimit to this
requirement. The school may deny the accommodation if it would cause an undue burden or hardship
to the school or program.

Reasonable accommodations vary depending upon the unique situation of each individud.
Some examples of reasonable accommodation include the provison of auxiliary aids and services,
changing the location of aclass or exam to dlow students with physica disabilities or chemica
sengitivities access to the classroom, or alowing persons with learning disabilities extra time to complete
examingtions.

Postsecondary education facilities are required to provide auxiliary aids and services, where
necessary, to ensure that no individua with a disability is excluded or treeted differently. Auxiliary aids
and sarvicesinclude, but are not limited to:

* qudified interpreters or other effective methods of making spoken information available to
individuas with hearing impairments;

* qudified readers, taped texts, or other effective methods of making visual materids available to
individuas with visud imparments, such aslarge print or braille versons,

* acquisition or modification of equipment or devices, and

*  other milar services and actions.

See the Appendix in ether Action Guide for other examples of auxiliary aids and services.

A private school open to the public is not required to provide an auxiliary aid or serviceif it would

fundamentdly ater the nature of the goods, services, facilities, privileges, advantages or

accommodations.
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Ben istaking classes at Kneck Payne School to become a chiropractic assstant. HeisHIV-
positive and is taking a new medication which has caused an adverse reaction. Asaresult, he
needed a short hospitalization to regulate the medications. He cdled the schoal to explain his
absences since there is a dtrict attendance policy. The school adminigtrator tried to terminate him
from the program because of his absences. Relaxing the attendance policy under these
circumstances may be required as an accommodation under the law.

Mariahas Lupus. She applied to Justice University Law School and was accepted. After the first
semedter, it became more difficult for Maria to manage the Lupus due to stress caused by the full
classload. Maria provided appropriate documentation from a specidist requesting the
accommodation of areduced class load for the spring semester. The school had a policy dlowing
sangle-parent students to take a reduced load but did not provide this option for other students.
Since the schoal provides this program for non-disabled students, the school would not be able to
effectivdy argue that this accommodation would be an undue hardship on their program or thet
attending schoal full timeis an essentid dement of the law program. The law school should provide
the reduced course load to comply with Section 504 and the ADA.

Question #8:  Does a student with a disability who is requesting
accommodation(s) need to provide documentation of the
disability to the school?

Answer: Yes. Both Section 504 and the ADA make it the applicant's responsibility to
provide the school documentation of hisher disability. Once a student is admitted, it is the Sudent's
respongbility to notify the schoal of higher disability, request academic adjustments, and provide any
supporting documentation of a disability requiring accommodetion. See 34 C.F.R. * 104.44 (1995).
Unlike the rights of students with disabilities in dementary and secondary students, the school is not
obligated to provide or pay for the evaluation.

Question #9:  What kind of documentation is needed to support a request for
an accommodation?

Answer: The documentation should be fairly recent, from an approved expert in the area of

the disability, and it must be sufficiently comprehensive. Fairly recent usudly meanswithin the last
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three years. For example, documentation about a learning disability or attentiondeficit disorder should
bein the last three years. Documentation about legal blindness could probably be obtained more than
three years ago. Sufficiently comprehensive meansthat it must identify the testing mechaniams,
testing procedures and findings.

It isaso required that a student provide the school withtimely notice of the disability and
request for accommodation. Unlike specid education laws that cover e ementary and secondary
schools, it is not the school's or college's duty to identify a student's disability and determine the proper
accommodation(s). Many schools will have a disability coordinator who can inform students how to
request accommodations and guidelines for how early to request accommodations. If, after notifying the
school of the disability and the requested accommodation, the student fedls that additiona
accommodation(s) are necessary, it is the student's respongibility to request the additiona

accommaodations from the school.

A doctora student with a heart condition did not request accommodations prior to the
adminigtration of her course exams and had chosen to take the examination rather than pursue the
acceptable dternative of completing coursework. The student suggested an dternative method of
evauation after she had failed the exam. The OCR found no evidence of discrimination by the
school when it dismissed her after she failed the required examination three times. University of
Pennsylvania, 1 Nat'l Disab. L. Rep., & 323 (Feb. 8, 1991).

In addition to providing documentation of a specific disability, the school may require
documentation to support the student's request for a particular kind of academic adjustment.

Jesse informed a school that he needed essay exams instead of multiple choice exams dueto his
learning disability. The student provided documentation of his disability, but neither the psychologist
who performed the evauation nor atrained vocationd rehabilitation counsdlor felt that essay exams
were necessary because of hisdisability. 1t would be unlikely that the school would be found to
have discriminated againgt Jesse if it refused to provide essay exams because Jesse did not provide
documentation supporting his specific request.
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Question #10: Isa school required to provide the specific accommodation
requested by the individual with a disability?

Answer: Thelaw does not require that the school provide the exact accommodation
requested by the student. However, schools must provide effective accommodations that offer students
an equa educationd opportunity. In determining the accommodation, the school should consider the
preferences of the sudent with adisability. However, if there are several accommodations, al of which
are effective, the school may legdly select the least codtly, effective accommodation even if it is not the
sudent'sfirst choice. Students with disabilities must have equa opportunities and receive the same

benefits and services as non-disabled students.

Beinda, who has severe arthritis and uses awhedchair, isenrolled in acdlass that is physicdly
inaccessible. Instead of moving the class to an accessible building, the school putsa TV monitor into
an accessible room and Belindaiis informed that she will be able to watch the lecture and take all
exams from thisroom. Thiswould not be an effective accommodation for the sudent. This
"accommodation” segregates the student with the disability from non-disabled students without
providing the same benefits and learning environment. In this Stuation, the student would be unable to
joinin class discussions or ask questions during the class period.

Question #11: Can certain classes or elements of a class be waived or
substituted as an accommodation?

Answer: Students may request as an accommodation that certain classes be waived from a
degree requirement if the student can show the required documentation for this type of accommodation.
Thisis not a guaranteed accommodation even if documentation is provided. The Office of Civil Rights
("OCR") has held that federal law does not require a college to waive required courses where the
school can show that the course is essentia to the degree program. Thisrule would also gpply to a

request to waive certain eements of a class such as term papers or presentations.
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A visudly impaired student requested that aterm paper be diminated as arequirement for alibrary skills
course. The school refused this accommodation but did diminate three of nine weekly assgnments and
notified the student that additiond time would be granted for him to complete the term paper. This
course focused on research principles and techniques, basic reference sources and ingruction in
preparing research papers. Because the paper was an essential eement in the course and because the
ingructor provided aternative accommodations to the student, OCR did not find any discrimination
agang the sudent. Griffin College (WA) 2 NDLR @ 187 (October 10, 1991).

An accounting student at Moneys R Us Schoal of Accounting has alearning disability that makes it
difficult for that student to learn foreign languages. The student requests that the foreign language
requirement in her Accounting program be waived and another dective substituted. Unless the school
could show that aforeign language requirement is essentid as part of its program, then the student
should be dlowed to waive and substitute another class as a reasonable accommodation. In contras, if
the student's degree was in International Business, the language requirement would likely be an essentid
part of the degree program and would not be subject to waiver as an accommodation.

Question #12: Must an institution provide tutoring for students with
disabilities?

Answer: Under the ADA and Section 504, a school must provide tutoring to students with
disabilities to the same extent asit does for non-disabled students. Many schools have tutoring
programs to help students succeed in college. Oftentimes, these tutoring programs are free. For
example, some schools might offer up to 5 hours of tutoring or offer tutoring for dl lower divison Math,
English, and Science courses. If so, students with disabilities would need to dso be matched with
tutors. In some cases, the school will need to provide accommodations to alow students with
disabilities to participate in the schoal's tutoring program, such as providing an interpreter and tutor for a
student who is desf.

The OCR has taken the position that a school is not generdly required to provide atutor as an
accommodation for a student with a disability because OCR views tutoring as assistance of a persona
nature which is not required. However, a school may voluntarily offer tutoring as an accommodation for
astudent with a disability. However, refusing to provide atutor for additiona persond study will

probably not be considered a violation of these laws, unless other non-disabled students are offered
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tutoring.

Northern Arizona Univerdty did not violate Section 504 and the ADA when it provided a student
with alearning disability test accommodations, use of computer labs, a disability specidist to help
identify learning strategies, and a coordinator to consult with the math teacher. NAU had refused to
provide a private math tutor in this advanced math class because it did not have qudified tutors for
upper-divison math dasses. Northern Arizona University, 5 NDLR, & 284 (OCR, 1994).

Mary attends a cosmetology school. She chose the school because the program's brochure and the
admission director said that students may be provided a tutor for up to 5 hours per week. Once
enrolled, Mary was refused a tutor because the tutors did not know how to tutor her because of her
learning disability. The school refused to talk to her high school LD specidist or otherwise consult
with aspecidist to develop gppropriate tutoring strategies. The school would be in violation of
Section 504 and the ADA.

Question #13. Can a school require a student to pay for part of the cost of an
accommodation?

Answer: No. Studentswith disabilities may not be required to bear the costs of
accommodations that are necessary to alow them to participate in a school's educationa programs or
activities. However, the school is not required to pay for accommodeations during the student's persona

time.

A student with juvenile arthritis needs an assstant to take notes during class. The school would be
required to pay for her notetaker during classroom hours, but would not be required to pay for an
assistant during the student's own time - such as lunch bresks or after class study.

A school would most likely be required to pay for an accommodeation that was needed by a

student on a school/class sponsored activity.
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An astronomy class a Reach for the Stars University has scheduled afield trip to a planetarium. The
trip is not arequired eement of the class but the instructor told the students that it would be beneficd
in their understanding of the material and course study. The school refused to pay for asign language
interpreter for Beto, who is dedf, to attend this trip to the planetarium claiming that the trip was not a
required eement of the class. In this Stuation, the school must provide the accommodation. Although
the trip was not required by the instructor, it was recommended that students attend and it was
beneficia to their understanding of the material. 1t could be argued that the student was being denied
the same benefits as the non-disabled students if the school fails to accommodate him.

A group of astronomy students decide to study at the locd planetarium. The ingtructor is not involved
in their planning. Only some of the Sudentsin the class are attending. I Beto decidesto attend this
study session, he would need to pay for his own interpreter during thistrip. Thistrip would be
considered to be on the student's persond time and the school would not be required to pay for the
accommodation.

Question #14: Doesit violate the ADA and Section 504 for a student to be
denied admission into a specific class because the building where
the classis held is not accessible?

Answer: Yesandno. Section 504 provides that students with disabilities cannot be
excluded from participation in a program because the classroom/facilities are inaccessible or unusable
by persons with disabilities. See 34 C.F.R. " 104.21. The requirements for accessibility do depend
upon when the building was corstructed. I the building was constructed before June 3, 1977, then the
ingtitutions are required to provide programs or activities that are readily ble to sudents with
disabilities. Thisdoes not require that each and every classis accessible every time that it is offered.
Rather, when dl of the class offerings are viewed together, the student must not be denied the
opportunity to take that class.

For example, the univeraty may offer three sections of the class, but not al three sections must be
offered in buildings accessible to students with disabilities. However, at least one must be accessble,

Buildings and facilities condtructed after June 3, 1977, must be made readily accessble and any
dteraionsto facilities built before the effective date must be made so that they are bleto the
maximum extent feesble. See 34 C.F.R. " 104.21.
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Question #15: Can a school stop providing accommodation(s) in a particular
classif the student failsto regularly attend the class?

Answer: Probably. Caselaw hasindicated that a school would be relieved of its duty to
provide a specific accommodation to a student who had repeated absences and late cancellations.
Many times, accommodations such as interpreters are costly to aschool. When a student failsto attend
classes, without good cause for the absences, the school may suspend the accommodation. The school
must provide an exception to thisrule, alowing an excuse for unexpected circumstances and a
procedure alowing the student to timely notify the school of a planned absence so that the school could
cancel the accommodation for that specific day. The student has aresponsibility to attend classes
regularly where accommodations are being provided. When absences are expected, the studert aso
has an obligation to notify the school of the absencesin advance. A school may not suspend an

accommodation because of afew unplanned absences.

Question #16: Do the ADA and Section 504 require schoolsto provide
accommodations for non-academic classes such as physical
education and athletic programs?

Answer: Yes. Inditutions are required to provide reasonable accommodations for
nonacademic programs such as physica education programs and athletics. Students with disabilities
must be alowed the opportunity to participate in physical education programs. The regulations provide
that, generdly, dl students are presumed qualified to participate in regular physical education programs.
See 34 C.F.R. "" 104.47 (4) and 104.4 (b). Other nonacademic programs covered under Section
504 and the ADA would include research, occupationd training, health insurance, counsding, financid
ad, recregtiond programs, transportation or other extracurricular activities offered by the inditution to

sudents.
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Sharon is afull-time student taking teleteaching classes. She has multiple chemica sengdtivity. She
attends Desert Community College. The College offers short-term counsdling servicesfor dl
sudents. The counseling center islocated next to the student laundromat and Sharon's condition is
aggravated when sheisin the building. She asks her counselor to meet her in a private sudy room
at the campus library instead of the counseling center. Thiswould be a reasonable accommodation
the school could provide.

Question #17: Do the ADA and Section 504 requir e schoolsto provide
accommodations in ar eas such as the student union, cafeterias,
and housing?

Answer: Yes. Thelaws provide minimum standards of accommodation for postsecondary
inditutionsin Sx areas. (1) admissons and recruitment; (2) treatment of students; (3) academic
adjugments, including the provison of auxiliary aids and services, (4) housing; (5) financia aid and
employment assistance; and (6) nonacademic services. |If the school provides housing to its students,
then students with disabilities must be offered comparable, convenient, and accessible housing at the
same codts as the housing offered to non-disabled students. See 34 C.F.R. * 104.45 (1995).

A federaly-funded university housing program accommodated al non-disabled studentsin their
housing requests but was unable to accommodate 3 of the 20 requests for housing by mobility-
impaired persons. However, the school was able to provide housing to al non-disabled students.
Under these circumstances, their inability to provide appropriate housing to mobility-impaired
persons might violate Section 504.

A school's counsdling service directed students with disabilities to a limited number of career options
daming it was in the student's best interest and that many other careers would creste too many
obstacles for the student with adisability. Thisaction by the career services center wasin violaion
of the Department of Education's regulations that provide that al career services and academic
advisors are not alowed to counsdl students with disabilitiesinto more restrictive career paths.
Advisors are alowed to provide factua information about the licensing and certification
requirements of certain careers that may cause difficultiesbarriers for people with disabilities. See
Chapter 9 of the Post Secondary Education Supplement 7 - 3/95 section 9:25.
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Question #18: Isthe school required to provide devices or servicesfor a
student's home use?

Answer: No. Devicesor services of apersond nature need not be provided by the
indtitution. For example, a student who needs a reader for persond use to prepare for class would not
be entitled to have the school pay for the reader. However, if persond services or devices are made
available to dl students, they must be provided to afford an equa opportunity to students with
disbilities.

A visudly impaired student needs access to a computer with a voice output software program. The
University of Tucson provides a computer lab for use by dl students. Within the lab there are 30
computers, of which only 2 are equipped with the voice output software. Each student is alowed 3
hours at atime for computer use, except the voice output system computers are limited to 1 hour
sessons due to the high demand. This practice would be discriminatory againgt individuals with
disabilities because they are not receiving the same benefits as non-disabled students. Sincethe
school decided to provide computers for students persond use, they must provide them equally to
disabled and non+disabled students. The school should purchase additiona software to equip
enough computers to permit use for 3 hours at atime.

The schoal library is open until 11 p.m. daily. The school provides "readers’ for students with
disgbilities in a soundproof room within the main library. Thisroom closes daily at 9 pm. This
would be discriminatory because the library islimiting access to the readers while affording grester
access to the library for non-disabled students.

The University of Y uma provides free tutoring for al incoming freshmen in dl English 101 classes
A student who is deaf requests a tutor who knows sign language and the school refuses to provide
the tutor. Normally a school would not be required to provide accommodations such as tutors for
the students with disabilities but Snce it chooses to provide this service to non-disabled students, it
must aso provide the accommodation equaly to sudents with disahilities.

Question #19: Can a school deny a student's admission to a specific program
because of safety concerns?

Answer: Yes. Sdfety concerns may be alegitimate, non-discriminatory reason to deny

admission to aprogram. However, if accommodations or adjustments could be made to diminate those
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safety concerns, then the student should be admitted to the program provided he/she meets the
admission requirements.

The ADA requires schools to be prepared to show the following when claming a"direct safety
threat":
$ the specific risk must be identified,;
$ it must be a current risk, not one that is speculative or remote;
$ the assessment risk must be based on objective medical or other factual evidence

regarding a particular individual; and

Anindividud gppliesto atruck driving school and provides the school with documentation stating
that he is currently suffering from depression and is taking medication to control his disability. The
doctor's report sates that the individud's medication will not cause drowsiness or otherwise affect
his ability to operate a motor vehicle. The school's admissons director believes that anti- depressant
medi cations cause moodiness and drowsiness and, based upon her bdliefs, denies the individud
admisson into the program. Since the decision was based on persona belief and not medical
documentation, the school would be discriminating againg thisindividud.

$ even if agenuine significant risk of substantial harm exists, the school must consider
whether therisk can be eliminated or reduced below the level of a ™ direct threat" by
reasonable accommodation.

A nursing school gpplicant has alearning disability that causes him to trangpose numbers. This
disability raises a safety concern that the student would be unable to accurately enter or follow
information about medications on a patient's chart, thus endangering the life of the patient. If
accommodations or adjustments could be made to diminate those safety concerns, such as dlowing
the student to dictate notes into atape to be transcribed by a secretary, then the student could be
admitted to the program. If reasonable accommodations were not possible, the school could raise
safety concerns as areason not to admit the student. Tucker and Goldstein on Postsecondary
Education 9:31 Supplement 7 (3/95).

If you are having problems in gaining admission, obtaining a necessary accommodation, getting
gpprova for awaiver of a class/'course requirement, or otherwise denied an equal opportunity to
participate in the programs and activities of the school, you may request an action guide from the
Center. When you make your request, indicate whether you are attending a private or public school.
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